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PREFACE 



TO THE FIRST EDITION. 



AN attempt to methodize the fubjecS: 
of the following pages has not, it 
is apprehended, yet appeared in print. 
The materials for a work of this nature, 
which are opeji to the public, are not very 
ample or fatisfad:ory. They confift, prin- 
cipally, either of mere books of pradicc, 
or of reports of adjudged cafes, generally 
fhort and fometimes incorrect. The expe- 
rience of the author of the following pagfes 
has not enabled him to go much beyond 
thofe materials, and he is confcious that 
the work is therefore very imperfedl. An 
unwillingnefs to reft his affertions on 
his own authority merely, has induced 
him frequently to refer to books of no 
efteem ; and perhaps, the number of re- 
ferences 
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ferences is too great, unlefs the work is 
confidered as an index to what may be 
found on the fubjed: in other books. 
There are, indeed, in private hands, notes 
of determinations of which no reports 
have been yet publiflied, and alfo notes of 
publiflied cafes more accurate than 
the printed reports, A communication, 
through the bookfeller, of any fuch notes, 
of any information which- experience 
may be able to furnifli, of any hints for 
the better arrangement of the work, or 
of any cenfure of its inaccuracies will b^ 
eftecmed a favour. If what is now offer- 
ed to the public fhall be Jfo far approved 
as to encourage an attempt to render it 
more worthy of notice, the advantages 
which may be derived from any fuch 
communication will be made ufe of for 
that purpofe. 



PREFACE 



R E F A C E 



TO THE SECOND EDITION. 



AN early fale of the firft edition of 
this work, the importunities of 
bookfeUers and the aflurances of many of 
the profeflion that a fecond edition was in 
demand, fome time ago induced the au- 
thor to think of re- printing the book. 
Bu,t Hfi the courfe of reading and prad:ice 
many things had occurred to him wKich had 
been omitted or niiftakenly treated in the 
original publication/ fome inaccuracies had 
been noticed by others, and the arrangement 
of thefubjecft feempd to require the alterati- 
on. Helias endeavoured to remedy, the de- 
feats which occurred or were fuggefted tp 
him, particularly with refpcdl to the ar- 
iioigement which he fears he has been 
very tKiventurous^ and he has employed 

A ia 
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in the attempt much of his time to the negr 
led of objeds to him of more importance. 
The affiftance of the profeffion was re- 
quefted by the preface to the former edi- 
lion, and has been not unfrequently 
proffered ; but thofe who are moft able to 
give it have rarely leifure for the purpofe. 
With their aid the book might have been 
rendered more worthy of attention. With 
the application only of what his own in- 
duftry and experience have furnifhed, 
the author feels it to be very inperfedt. 
Experience, indeed, has enabled him to 
corredt a few errors : but it has otherwife 
ferved only to convince him that he 
knows lefs of the fubjed: of his treatife 
than he imagined he knew when ke^ be- 
fore offered it to the public ; and his 
name is prefixed to. this edition, not be- 
caufe he has greater conficience in the me- 
rit of his" work, but becaufe he thought 
that the omifHon would bear the appear^ 
ance of affeding to conceal which he miift 
be confcious was generally known. 



CON- 



CO 



a 
o 

■<3 

•c 



2 

o 

I 






CO 

H 



c 



s 

._«* 



O o 




\t-4 > 01' ^ 






sis: 



o-a 




5P*3 <«> C^ «*0 ««n rr^ 
«S Q 






II 



'JO q> 



«8 

C 



^ 



ON **^ *'^ 

•V) en (^ 
CT) «0 <0 



»n rn ♦<^ rrj »0 «OVO VO 



K 









«9 

H 
a: 
o 

u 



II- 



-3 -'^ 

o2 '^ 



.1 



§ 

1: 



"ago 

a >*5: 



o 



•oS 

•C —- ^ o o 



S^. u o o >^ 



II 



- «) 



u a a 
S S S.S.9 



M 

o 



6 *- S 



»^ evM-5 Jc^ 



« .g» J- 






a oo CO 






3«3 



CO 



u; 



1^ 



II 
11 

ill 



1^ t^ ov 



I'l 






O e« 

1 1 

9 

a 

J I 
'S 

o 

•S 



On •^ v\ 
mvo so 



1 1 



C^ I>»tO OO ^OO 00 00 00 J 

•1.41 1 1 

' ■ i.i I . =! 



l|| 



11 ."si 



ir I 






^1 



,1 


•< 

1 


s 


S 


•s 


- 's 


f^. 


'1 






y 


f»3 


4i 


!S 


- -O t3 






c4' 


1 



1^ 



<*- e o a 




«i o ^ 



S-5 *=^.S 
• * s *'^ «» 

o •» 

« T3 '-3 -S S 



Si 



"J/i . " H ^- 



HSfi 



sc ct» -S g -a ^ -n 



Ji ' Jl ' J 







tiM Si? ' 






>^ 


f I* Where no 

I . Where the prJn* remedy or no 

ciples of law by complete re- 

which the ordina'> 1 medy, 104 


2. Where re- 
medy atted)p* 
ted is defeated 


by fraud or 

accident, 114 

of ordinary ju- 

, inftruments of 

103. 116 

pies of law by 

iry courts arc 

^ht ; but upon 

niverfal juftice 

f the judicial 

^ to prevent a 

)ofjtive law is 

103. 120 

IV. 




ry courts are guid- 
ed giye a right J but 1 
the powers of thofe 
courts are notfuffi- 
cient to afford a 


complete remedy, 
103, 104 

2. Where the courts 
Tifdidtion are made 
injuiiice — 

3. V/here the princi 
which the ordins 
guided give no rij 
the principles of ii 
the interference 
power is neccflar 
wrong, and the 
£lent ~ 






rip 




im^^ 




ofa court of 
equity, 
102, 103 

lI.Thatfome 
court of equit 
the proper jur 
lion, 102, 

III. Thatthei 
tiff is not en 
to fue by reaf 

. fome perfbna] 
ability, i«2. 






So ' ' 
-1 


'A 
Q 


■n:5 3 " ^' 
2-a 

. a 


L..r«_ 




Chap. II. 

Sea. II. 
Of the nature 
oftherarious 
modes of de- 
fence to a 

Lbui, 97 



-'. J-- 



n 






3 



o ^ 






a -2 

a 

8 o 
^^ 



1 






«2 J» 






*c 



t •* 



3*3 



•$ 






OO' 















> o 



00 



9r% CO 



M V M M M 

2 S o o o 



I 



1 






"I i I 



^ 



o 

6 

ON - 















EH 



g 

O B 



J3 4-» *» 



si-s e i - *i § 

d .•» T3 4J .£L^ .9 .v2 
S <t3 .02 ^ «< « 55 1-; rt 



■55 «* 



O 



:S 



«3 U .S S 



U 



NO gvO 

- S " 




I 

.s 



a 

S I 

e • 



•!0 



B 



«T3 

is 
JS-I 






re 



CO 



M 



o 






« ** O 

•s.s s 



I'^ 



^ 









H So 



9 00 00 00 00 oo bOOO 



O m ^ tm ^ m 



•3 



Ji-i 



a M 

•a 

s I 



11 1 = 



I 



6^.° -a 



•I 



» « ^1 a o e 



ti.S a3 




-^ 



400 



t* - 



1 



1 



00 



■•fT? 



'W 'J'/Jfll 



' ■ -^.^iu^ j,.^ 'j^^gf^mmmm 



■■■• ."^fri. 



CO 

Z 

H 

2 
O 
O 




vrt 00 OiOvQ A O 

M o o o f^ :3 *• 

« C« M ,«« ^S 




CO 















o 

o 







O, M 



••00 -g ON.S2 ON 

« ;3 



CO 

O 










^^^1 



;f3 tj etf < 



cd 








H 


V 












^ ' 


H 




.. 11 1 '^^ 




.if .y- • ■ 


» 


o 
o 


:|f| !-■ . 


/ 




HI- 

• 








■ / " 


J « ^ 


i. 








. 




a-- 

8 ** 


. 1 .» 








"S. 






4" 


^'1 

111 






sr-s 


e M 






•3 


'"a 


tA 




U4 


^.a 






O 


o 



{ I ) 



INTRODUCTION. 

€)f the extraordinary jurifdiSlion of the court cf 
charuery ; arid cf the manner in ^vhicbfults to 
that jurifdiQion 'ure tnflitutedy defended^ and 
iroi^ht to a decijion. 

IT is tlifficult to difcovcr by what means 
the courts of juftice in England, ufiially 
termed courts of equity, have obtained the 
jurifdiftiolD which they how excrcifc; * Their 
authority and the extent of it have been fubjefts 
of much queftion ; but tiibe has given them full 
eftabiifliment, and the limits of thdi'-duty feem 
now to be in a great degree, though perhaps 
not completely afcertained {a). The exercife 
of this jurirdidion by courts diftincl from thofe 
to whidh the ordinary adminiftration of juftice 
is intniftedi feems to be a peciiliarity in the 

{a) The liberality with may have been conducive to 

mrhkh of late years the courts the great ends of juftice, has 

of commoD law have^oticed tended to prevent the bounds 

and adopted the principles between the two jurifdidions 

t>f decifion eftabliihed in the from being complctdy afcer- 

«ourts of equity, thongh it tained. 

B jurif- 
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jurifprudence of the country. In the coil- 
ftrudion of every fyftem of laws the principles 
of natural juftice have been firft Confidered : 
and the great objefts of municipal laws have 
been, to enforce the obfervance of thofe prin- 
ciples, and to provide a pofitive rule where 
fome rule has been deemed fieceffary or expe- 
dient and natural juftice has prefcribed none. 
It has alfo been an objed of municipal law ta 
efiablilh modes of adminiftering juftice. Hie 
wifdom of legiflators in framing pofitive laws 
to anfwer all the purpofes of juftice has ever 
been found unequal to the fubjeA ; and there^ 
fore, in all countries thofe to whom ^the admi- 
niftration of the laws has been intrufted, have 
been compelled to have recourfe to natural 
principles, to aflift them in the interpret- 
ation and application of pofitive law, and 
to fupply its defefts ; and this refort to na- 
tural principles has been termed judging ac- 
cording to equity. ' Hence a diftindion has 
arifen in jurifprudence between pofitive law 
and equity ; but the adminiftration of both 
has, in moft countries, been left to the fame 
tribunal. In prefcribing forms of proceeding 
in courts of juftice human forefight has alfo 
been defeftive; and therefore it has been com- 
monly fubmitted to the difcretign of the courts 
themfelves to vary or add to eftabliflied forms^ 
as occafion and the appearance of new cafes 

• have 
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have required. In England a policy fome- 
what different. has prevailed. The courts efta- 
blifhed for the ordinary adminiftration of juf- 
tice have, as in other countries, recourfe to 
principles of equity, in the interpretation and 
application of the pofitive law : but they arc 
bound to eftablifhed forms of proceeding ; and 
thofe ufually ftyled courts of common law, to 
which the ordinary adminiftration of juftice 
principally belongs, have been embarraffed by 
a rigid adherence to rules of decifion, which, 
thaugh originally framed for wife purpofes, 
have in their application been frequently in- 
compatible with or not equal to the principles 
of natural and univerfal juftice j and the 
modes of proceeding in thofe courts, though 
admirably calculated for the ordinary^urpofes 
of juftice, are not adapted to the full inveffiga- 
tion of all the intricate and complicated fub- 
jcfts of litigation which are the refult of in- 
creafe of commerce, of riches and of luxury, and 
the confequent variety in the neceffities, the in^ 
genuity and the craft of mankind. Early 
therefore in the hiftory of our jurifprudencc 
the adminiftration of juftice by the ordinary 
courts appears to have been incomplete. To 
fupply the defeat the courts of equity have 
gained an eftablifliment ; aftuming the power 
of enforcing the principles upon which the 
ordinary courts alfo decide when the powers of 
B 2 thofe 
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thofe courts or their modes of proceeding arc 
infufficient for the piirpofe; of preventing 
thofe principles when enforced by the ordinary- 
courts from becoming (contrary to the purpofe 
ipf their original eftablifhment) inftruments of 
injuftice; and of deciding on principles of 
univerfal jnftice where the interference of a 
court. of judicature is neceffary to prevent a 
wirong, and the pofitive law is filent (b). The 
courts of equity alfo adminifter to the ends of 
juftice, by removing impediments to the fair 
decifion of a queftion in other courts, by pro- 
viding for the fafety of property in difpute 
pending a litigation, by reftraining the affer- 
ition of doubtful rights i6 a manner produftive 
of irreparsible damage, by preventing injury to 
a third perfon from the doubtful title of others 
and by putting a bound to vexatious and op- 
preflive litigation, and preventing unneceffary 
multiplicity of fuits j and without pronounc- 
ing any judgment On the fubjed, by compel- 
ling a difcovery which may enable other courts 
to give their judgment, ahd by preferving 
teftimony when in danger of being loft before 
the matter to which it relates ca& be ma^e the 

(bj Principles of decifron confidered by thofe courts a» 

thus adopted by the courts rules to be obfer?ed with ^ 

of equity^ when fully efta- much fbi^cis as pofittVe 

bliihed and made the grounds law. 
of fttCcei&Te dcQifioQSy are 

fubjedt 
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iubjeA of judicial inveftigation (c). TTus 
cftabiifhment has obtained throughout .the 
whole fyfteih' of our judicial polity ; moft of 
the iuferior branches of that fyftem having 
their peculiar courts of equity {d)^ and the 
coutt of chancery affuming a general jurit 
•didion in cafes not within the bounds or 
beyond the powers of other jurifdiftions (e) 

The 

{c) It is not a very eafy 
tafk accurately to defcribe 
^he jurifdidion of our courts 
of equity. Thofe who have* 
attempted it have generally 
failed; and the apparent 
aeceffity of making the at- ^ 
tempt for the purpofe of 
elucidating the fubje6t of the 
following pages muft be the 
apology for what is here of- 
fered, 

{Jt) Thus the court of ex- 
chequer, eftablifhed for the 
paiticular purpofe of enforc- 
ing the payment of debts 
ilue to the king, and inci- 
<lentally adminifterbg juf- 
<ice to the debtors and ac- 
countants to the crown, has 
its own peculiar court of equi- 
ty. The courts of Wales, 
of the counties palatine, of 
London, of the cinque por^s, 
and other particular jurif- 
didtionsy have alfo their pe- 
iculiar courts of equity. 



{e) The court of equity 
in the exchequer chamber is 
alfo frequently ^onfidered as 
a court of general jurifdic- 
tion ; and in effe^il it is fo, 
in a great degree at leaf!:, 
though in principle it is not. 
For its jurifdiAion is in ftrift- 
nefs confined to fuits of tfke 
crown and of debtors and 
accountant to the crown,** 
■and in the latter cafe 
a fuggeflion, the truth of 
which the court will not 
permit to be difputed, ** that 
** its fuitor is a debtor and 
" accountant to the crown/* 
is flill ufed to give itjurif^ 
diflion. This pradlice, as 
well as a fimilar fidion ufed 
to give general jurifdidlion 
to the common law court in 
the exchequer, and the fic- 
tion ufed to give jurifHiftion 
to the court of king's bench 
in a variety of civil fuits of 
which it has not firi^ly cog- 
ciscancef 
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The power thus exercifed . by the court of 
chancery -is commonly termed the extraordi- 
nary jurifdidlion of the court, to diftinguifh 
it from the feveral other jurifdiclions attribut- 
ed to chancery as part of the general efta- 
blilhment for the adminiftration of juftice ac- 
cording to the courfe of the common law. 
The exiftence of this extraordinary jurifdiftion 
entirely diftinft from the ordinary courts, 
though frequently confidered as. an enormity 
requiring redref^, has perhaps produced a pu- 
rity in the adminiftration of juftice which 
could not have been effefted by other means ; 
and it is in truth a confequence of that jealous 
anxiety with which the principles and forms 
eftablifhed by the common law have b?^n pre- 
ferved in the ordinary courts as the bulwarks 
of freedom, and of the abfolute neceffity of pre- 
venting the ftria adherence to thofe principles 
and forms from becoming intolerable. 

A fuit to the extraordinary jurifdiftion of 
the court of chancery, on behalf of a fubjeft 
merely, is commenced by preferring a bill, in 
the nature of a petition (f) to the lord chari- 

cellor, 

nizance, may appear the ob- confequence of the fingle 
jefls of cenfure but they jurifdiQion ' of pne fupreme 
have probably had the efFedt court. 

of preventing that abufe of (/) 9 Edw. IV. 41. B> 
power which is too often the Prac. Reg. 24. This book, 

and 
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ceUor, lord keeper, or lords commiflioners for 
the cuftody of the great feal; or to the king 
himfelf in his court of chancery, in cafe the 
perfon holding the feal is a party Cg)^ or the 
fpX is in the king's hands (hj. But if the fuit 
is inftituted on behalf of tie crown (i) or of 
thofe who partake of its prerogative, or whofe 
rights are under its particular prote6kion as 
the objeSs of a public charity, the matter of 
pomplaint is offered to the court by way of 
information, given by the proper officer, and 
not by way of petition. Except \n fomq 
few inftapces Q:\ bills and informations have 
been ^ways in the Engliih language; and 
a fuit preferred in this manner in the court, 
of chancery has been therefore con^monly 
termed a fuit by Englijh bill, by way of diftinc- 
tion froni the proceedings in fuits wit|iin th^ 

and other books of praftjce, Leg. Jud. in Ch. 44. 255. 

are oply cited where no 258. Jud. Auth. M. R. 182. 

other authority occurred, ©r i Prax. Aim. Cur. Cane. 

where they might lead the 463. Ld. Chan. Jefferief 

reader to farther information againft Whitherley. 

00 the fubjca. The Pradi- (h) 2 Weft- Symb. Chan- 

cal Regifter is mentioned by eery, 1 94. b. 

Lord Hardwicke, 2 Atk. 22 (i) i Roll. Ab. 104. 

as a book, though not of (i) There are fome bills 

authority, yet better colkded in early time in the Freach 

than mojl of the kind. language. 



{/j 4 Vin. Ab. 385. L. 



ordinary 
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ordinary jurifdiftidn of the court, which tWi 
the ftatute of the 4 Geo. II. c. 26. were enter-; 
cd and inroUed, more anciently in the French 
or Norman tongue, and afterwards in the 
Latin, in the fame manner as the pleadings in 
the other courts of common law. 

Every bill muft have for its pbgeft one or 
more of the grounds upon which the jurifdic- 
tion of the court is founded ; and as that jurif* 
diftion fometimes extends to decide on the fub^ 
jeft, and in fome cafes is only ancillary to the 
decifion of another court or a future fuit, the 
bill may either complain of fome injury which 
the perfon exhibiting it fuffers, and pray relief 
according to the injury ; or, without praying 
relief, may feek a difcovery of matter necelTary 
to fupport or defend another fuit ; or, although 
iio aftual injury is fuffered, it niay complain 
of a threatened wrong, and ftating a probable 
ground of poflible injury, may pray the affift- 
ance of the court to enable the plaintiflF, or 
perfon exhibiting the bill, to defend himfelf 
againft the injury whenever it fhall be attempted 
to be committed (/). As the court of chancery 
has general jurifdidion in matters of equity 
not within the bounds or beyond the powers of 

(i) Free, io Chan. 531. i Atk. 284* 

inferior 
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inferior jttrifdidlionsfm^y it aflumes acontroul 
over thoie jurildictions, by removingfromthem 
fiuts which they are incompetent to determine. 
To efibfi this, it requires the party injured to 
inftitute a fuit in the court of chancery, the 
fble objeA of which is the removal of the for- 
mer fuit by means of a writ called a writ of 
certhrarii and the prayer of the bill ufed for 
this purpofe is confined to that objeA . 

The bill, except it merdy prays the vn*it of 
certiorari requires theanfwcr of the defendant, 
or party complained of, upon oath j unlefs the 
party is intitled to privilege of peerage or a 
lord of parliament, or, unlefs a corporation 
^ggf cg^te is made a party. In the firft cafe the 
anfwer is required upon the honour of the de- 
fendant and in the latter under the corporation 
ieal. An anfwer is thus required, in the cafe 
of a bill feeking the decree of the court on the 
fiibjed of the complaint, with a view to obtain 
an admiflion of the cafe made by the bill, either 
in aid of proof or to fupply the wiint of it; a 
difcovery of the points in the plaintifi's cafe 
controverted by the defendant, and of the 
grounds on which they are controverted j and 

(m) The court of equity though a particular, is not 
ia the exchequer chamber, an inferior jurifdi^ion. 

adif. 
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a difcovery of the cafe on which the defendant' 
relies, and of the manner in which he means to 
fupport it. If the.billfeeks only the affiftanceof 
the jcourt to protefi: the plaintiflFagainft a future 
injury, the anfw,er of the defendant upon oath 
may be require4 to obtain anr^dmiffion of the 
plaiQtiff'3 title, and a difcovjcry pf the claims 
of the defendant, and of the grounds on which 
thofe claims are intended to be . fupported^ 
When the fole objeft of a bill is a difcovery of 
matter neceffary to fupport or defend another 
fuit, the path of the defendant is required to 
compel that difcovery. The plaintiff may, if 
he thinks proper, difpenfe with this ceremony, 
by confenting to pr obtaining an order of the 
court for the purpofe ; and this is frequently 
done for the convenience of parties wh.ere a 
difcovery on oath happens not tp bp neceflaryt 
To the bill thus preferred, unlefs the fole 
obje£l of it is to remove a caufe from an 
inferior court pf equity, it is neceflary for 
the perfon complair^ed of either to m^$ de- 
fence, or to difclaim all right to the matters 
in queftion by the bill. As the bill calls upon 
the defendant to anfwer the feveral charges it 
contains, he muft do fo ; unlefs he can difpute 
the right of the plaintiff to compel fuch an a|i- 

fwcr. 
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fwcr, either from fome impropriety in requir- 
ing the difcovery fought by the bill, or from 
fome objeftion to the proceeding to which the 
difcovery is propofed to be affiftant ; or unlefs 
by difclaiming all right to the matters in qucf- 
tion by the bill he (hews a further aufwerfrpni 
him to be unneceffary fnj. 

Th^ grounds on which defence may be made 
to a bill, either by anfwer or by difputing the 
right of the plain tiffto compel the anfwer which 
the bill requires are various. The fubjeft of 
the fuit may not be within the jurifdiftionof a 
court of equity : or fome other court of equity 
may have the proper jurifdiftion : the {daintiff 
may not be intitled to fue by reafon of fome per- 
fonal difability : if he has no fuch difabilityhe 
may not be the perfon he pretends to be : he 
may havq no iptereft in the fubjeft ; oi; if he 
has an intereft he may have no right to call 
upon the defendant concerning it : the de- 
fendant may not be the perfon he is alledged to 
be by the bill : or he xn^y "^^ ^^^e that in- 
tereft in the fubjed which can make him liable 
to the claims of the plaintiff: and, finally, li 
the matter |s fuch as a court of equity ought 

(ff) In fome cafes, a de-> reft in the matters in queftion. 
fendant may be compelled to See Chap. II. Sedt. II. Part I. 
anfwer though he has no inte- 

to 
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to interfere in, and no other court of equity has 
the proper jurifdiaion, if the plaintiff is un- 
der no perfonal difability, if he is the perfon 
he pretends to be, and has a claim of intereft 
in the fubjed, and a right to call upon the de- 
fendant concerning it, if the defendant is the 
perfon he is alledged to be, and alfo claims an 
intereft in the fubjeft which may make him 
fiable to the demands of the plaintiff; ftill the 
plaintiff may not be entitled, in the whole or in 
part, to the relief or affiftance he prays : or if 
he is fo entitled, the defendant may alfo have 
rights in the fubjeft which may require the at- 
tention of the court, and call for its interference 
to adjuft the rights of all parties : the effe£ting 
complete juftice, and finally determining, as 
far as poifible, all queflions concerning the fub** 
jeft, being the conftant aim of courts of equity. 
Some of thefe grounds may extend only to in- 
title the defendant to difpute the plaintiff*s 
claim to the relief prayed by the bill, and may 
not be fufBcient to protect him from making 
the difcovery fought by it ; and where there is 
no ground for difputing the right of the plain- 
tiff to the relief prayed, or if no relief is prayed, 
yet if there is any impropriety'in requiring the 
difcovery fought by the bill, or if the difcovery 
can anfwer no purpofe^ the impropriety or 

imma- 
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immateriality of the difcovery may protefl: the 
defendant from making it. 

The defence which may be made on thefc fe- 
veral grounds may be founded on matter appa« 
rent on the bill, or on a defed either in its frame 
or in the cafe made by it, and may on the foun- 
dation of the bill itfelf demand the judgment 
of the court, whether the defendant ihall be- 
compelled to make any anfwer to the bill, and 
confequently whether the fuit fhall proceed j or 
it^ may be founded on matter not apparent oh 
the bill, but flated in the defence, and may on 
the matter fo ofiered demand the judgment of 
the court, whether the defendant fhall be com* 
pelled to make any other anfwer to the bill, 
and confequently whether the fuit fliall pro- 
ceed except to try the truth of the matter fo 
offered ; or it may be founded on matter in the 
bill or on further matter offered, or on both, 
and fubmit to the judgment of the court on 
|he whole cafe made on both fides; and it may 
be more complex, and apply feveral defences, 
differently founded, to diftincl parts of the bill. 

The form of making defence varies according 
to the foundation on which it is made, and the 
extent in which it fubmits to the judgment of 
the court. If it refis on the bill, and on the 

foundation 
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foundation of matter there apparent demands 
the judgment of the court whether the fuit 
fliall proceed at all, it is termed a demurrer. 
If on the foundation of new matter offered it 
demands the judgment of the court whether 
the defendant fhall be compelled to anfwer 
further, it affufties a diflferent form, and is 
termed a plea. If it fubmits to anfwer generkjly 
the charges in the bill, demanding the judg- 
ment of the court on the whole cafe made on 
both fides, it is offered in a fhape ftili different, 
and is fimply called anfwer. If the de- 
fendant difdaims all intereft in the matters in 
queftion by the bill, his anfwer to the complaint 
made is again varied in form, and is termed a 
difclaimer. And all thefe feveral forms of de- 
fence, and difclaimer, or any of them, maybe 
ufed together, if applying to feparate and dif- 
tinft parts of the bill. 

A demurrer, being founded on the bill it- 
felf, neceffarily admits the truth of the fafts 
contained in the bill, or in the part of the bill 
to which it extends ; and therefore, as no faft 
can be in queftion between the parties, the 
court may immediately proceed to pronounce 
its definitive judgment on the demurrer, 
which, if favourable to the defendant, puts 
an end to fo much of the fuit as the de- 
murrer 
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murrer extends to. A demurrer, if allowed 
confeque^tly prevents any further proceed- 
ing (^oj. A plea is alfo intended to prevent 
further proceeding at large, by refting on 
fome point founded on matter fiated in the 
plea ; and as it refts on that point merely, it 
admits, for the purpofes of the plea, the truth 
of the fads contained in the bill fo far as they 
are not controverted by fads ftated in the plea. 
Upon the fufficiency of this defence the court 
will alfo give immediate judgment, fuppofing 
the fa&s ftated in it to be true ; but the judg- 
ment, if favourable to the defendant, is not de- 
finitive ; for the truth of the plea may be de- 
nied by the plaintiff by a replication, and the 
parties may then proceed to examine witneffes, 
the one to prove and the other to difprove the 
fads fiated in the plea. The replication in this 
cafe concludes the pleadings ; though, if the 
truth of the jdea is not fupported, further pro- 
ceedings may be had, which will be noticed 
in a fubfequent page. An anfwer generally con- 
troverts the facts ftated in the bill, or fome of 
them, and ftates other fads to fhew the rights 
of the defendant in the fubjed of the fuit ; but 

(o) An amendment of a been allowed ; but this feems 

bill has been permitted by a not to have been ilri6lly re« 

court of equity after a de- gular. z P. Wms. 300. 
murrer to the whole bill had 

# fonjetimes 
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fometimes it admits the truth of the cafe na<k 
by the bill, and, either with pr w^ghoutAat- 
iDg additional fads, fubmits the, quefiions 
arifing from the cafe thus made to the judg- 
ment of the court. If an anfwer admits the 
fads ftated in the bill, or fuch as are material 
to the plaintiff's cafe, and ftates no new fads, 
or fuch only as the plaintiff is willing to admit, 
no further pleading is neceflary ; the anfwer 
is coniidered as true, and the court will decide 
upon it. But if the anfwer does not admit all 
the fads in the bill material to the plaintiflP's 
cafe, or fiates any fad which the plaintiff 
is not difpofed to admit, the truth of the anfwer 
or of any part of it may be denied, and the fuf« j 

ficiency of the bill to ground the plaintiff's 
title to the relief he prays may be afferced, by ^ 

a replication, which in this cafe alfo concludes 
the pleadings according to the pre&nt (f) prac- 
tice of the court* If a demurrer or plea is over- 
ruled upon argument, the defendant mud 
make a new defence. This he cannot do by a 
fecond demurrer of the fame extent after one 
demurrer has been over-ruled ; for although 
by a (landing order of the court a caufe of de- | 

• murrer muft be fet forth in the pleading, yet if 

(/ ) See Chap. III. I 

that# I 
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thit is over-ruled, and other ciufe appearing 
on the biU may be offered on argument of the 
demurrer, and, if valid, will be allowed j the 
rule of the court affefting only the colls. But 
after a demurrer has been over-ruled new de- 
fence may be made by a demurrer lefs extend- 
ed, or by plea, or anfwer; and after a plea has 
been over-ruled defence may be made by de- 
murrer, by a new plea, or by an anfwer: and 
the proceedings upon the new defence will 
be the fame as if it had been originally made* 
A difdaimer neither afferting any fad nor de- 
nying any right fought by the bill, admits of 
no farther pleading. If the foleobjedofa 
fuit id to obtain a difcovery, there can be no 
proceeding beyond an anfwer by whidi the 
difcovery is obtained. A fuit which only ieeks 
to remove a cauie from an inferior court of 
equity does not require any defence, and con- 
fequently there can be no pleading beyond^the 
biU. 

Suits thus inftituted are fometimes im- 
perfeft in their- frame, or become fo by 
accident before* their end has been obtain- 
ed j and the interefts in the property in li- 
tigation may be changed pending the fuit in 
various ways. To fopply the defers arifing 

C froxn 
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from any fach circtiimflances tiew fuits may be* 
came neceflary, to add to, or continue, or ob- 
tain th6 benefit of, the original fuit. A Hti- 
gation commenced by dne party fometimes 
renders a litigation by another patty necefiary, 
to operate as a defence, or to obtain a full de- 
cifion on the rights of all parties. Where the 
court has given judgment on a fuit it will in 
fome cafes permit that judgment to be con- 
troverted, fufpended or avoided by a fecond 
fuit; and fometimes a fecond fuit becomes 
neceflary to carry into execution a judgment of 
the court. Suits inftituted for any of thefe 
purpofes arc alfo commenced by billj and 
hence arifes a variety of diftindions of the 
kinds of .bilk neceflary to anfwer the feveral 
purpofes of inftituting an original fuit, of 
adding to, continuing or obtaining the be-- 
nefit of. a fuit thus inftituted, of inftituting a 
crofs fuit, and of impugning the judgment 
of the court on a fuit brought to a decifion, ca: 
of carrying a judgment into execution ; and 
on all. the different jkinds of bills there may 
be the £ime pleadings as oft a bill ufed fdr ict* 
ftituting an original fUit. 

It frequently happens that pending a ftiit, 
the parties di£E:over fome< error or defeft in 

fome 
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iccnc of the pleadisgi, a»d if tkia cilQ be ree* 
tified by amesdnient of the f)teadiii|^, ^^ 
court \ritt ib mwy ca^ permit kw Tins 1*9 
dedigbffce is moA eittah&ve tn tlie cafe of bills i | 
which being often framed upon an inaccurate 
ftate of the cafe, it was formerly the praftice 
to fupply their deficiencies, and avoid the con- i 
fequences of errors, by fpecial replications* / 
But this tending to long and intricate plead«- 
ing; the fpecial replication requiring a re- 
joinder, in which the defendant might in 
like manner fupply the defects in his anfwer^ 
and to x^hich the plaintiff might furrejoin ; 
the fpecial replication is now difufed for this 
purpofe : and the court wilU in generalj permit 
a plaintiff to reftify any error or fupply any 
defecl in his bill either by amendment, or by 
a fupplemental bill ; and will alfo permit, in 
fome cafes, a defendant to rectify an error or 
fupply a defeat in his anfwer, either by 
amencJment, or by a farther anfwer. 

In an enquiry into the nature of the fe* 
veral pleadings thus ufed, it feenis mod con- 
venient to confider them in the order in which 
they have their effeft, and confequently to treat 
1. of bills ; 2s of the defence to bills, and there- 
in of demurrers, pleas, anfwers, and difclaim- 
' C 2 crs; 
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ers : 3* of replications ; and 4. to notice mat-i 
ters incidental to pleadings in general^ and par- 
ticularly the cales in which amendments of in- 
accurate or erroneous pleadings are permitted: 
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CHAPTER THE FJR8T, 
Op bills. 



SECTION I, 

By 'whm^ and againji wbtm a Bill may be eKbihited. 

IN treating of bills, it will be proper to con* 
iider, I. The feveral perfons who are 
capable of exhibiting a biOf by themfelves, or 
under the prote^on or in the name of others : 
and againft whom a bill may be exhibited: 
II. The feveral kinds and dUHndions of 
bills: and IIL The irame and endoftheie« 
veral kinds of bills* An information dtflSmig 
from a bill in little more than in name and 
form, its nature will be principally coi^dered 
under the general head of bills, and its pecu- 
liarities will be afterwards noticed 

It 
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It has been already obferved that fuits on 
behalf of the crown (i), and of thofe who par- 
tjjfeg jpf itg preregative pr cl^im it$ peculiar 
proteAion arc inftituted by officers to whom 
that duty is attributed. Thefe are in the cafe 
of the crown, and of thofe whofe rights 
are bb}fc6^ 'of ks particular attention, the 
king's attorney or folicitor general (c) ; and 
as thefe oifficers a£t merely officially, the 
bill they exhibk is by wuy, not of petition or 
complaint, but information to the court of the 
rights which the crown claims on behalf 
of itfelf or otber§t and^pf the invafion or de- 
tention of thofe rights for which the fuit 
is inditut^. ]£ th^ fu|t dpes uot imn^ediately 
' concern the rights of the crown, its officers de* 
pend on the relation of fome perfon whofe name 
is inferted in the information, and who is term- 
ed the relator ; and as the fuit is carried on un- 
der his direfli6n, he is confidered as anfwerablc 

(l) I Vern. 427. 370. i7^S>. >n chancery; this" 

Att. Gin. vw Vernon, Hob; Myje& is particularly con- 

ipg. Aitt. <ic9- '^r Qomt^U * flderpd in part jii, k&. 4. ©f 

9A^^g^' f^if V^H"^^' ^ manutript treati^ on the 

(c) See, as-to^the folicitor- Star-Chamber, in the Pritifh 

general, Wilkfs's Cafe, 4 Mufeum, Harl. MSS. yol. i. 

Barr. 2527 ; 'and, Sol. Gen. no. 1226, mentioned in 4 

v% Warden and feilownilp Bl. Com. 267. 
ii Suttoa Coldfleld, Mich. 
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to the court and (o the parties for the propriety 
of the fuit and the conduft of it. It fometimes 
happens that fthis perfon has an intereft in the 
matter in difpute, of the injury to which interef! 
he has a right to complain. In this cafe his per- 
ibnal comphiht being joined to, and incorpo- 
rated with, the information given to the court 
by the officer of the crown, they form together 
an information and bill, and are fo termed. 
But if the fuit immediately concerns the rights of 
the crown the information is generally ex- 
hibited without a relator (d) ; and where a* re* 
lator has been named, it has been done 
through the tendernels of the officers of the 
crown towards the defendant, that the court 
might award cods againft the relator, if the 
fuit fliould appear to have been improperly in- 
ftituted, or in any ftage of it improperly con- 
ducted (e) The queen-confort, partaking of 

(</) Att. Gen. v. Vernon, cd by baron Perrot, in a 

1 Vern. 277. 370. Att. caufe in the excheq,uer, 

Gen. V. Crofts, i Brown, Att. Gen. v. Fox. In that 

Pari . Ca. 2 1 2 . caufe no relator was named 1 

{e) The propriety of nam- and though the defendants 

ing a relator for this pur- finally prevailed, they were 

pofe, and the oppreiTion ar put to an ezpence almofl 

rifing from a contrary prac- equal to the value of the pro? 

tice, were particularly notic- perty in difputc, 

the 
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the prerogative of the crown, inayalfo ihform 
by her attorney (/). 

Suits on behalf of bodies politic and cor- 
porate, and of perfons who do not partake of 
the prerogative of the crown, and have no claim 
to its particular prote&ion, are inftituted by 
themfelves, either alone or under the prote&ion 
of others. Bodies politic and corporate, and 
all perfons of full age, noti)eing femes-covert, 
idiots or lunatics, may by themfelves alone 
exhibit a bill. A feme-covert, if her hu£band 
is baniihed (g) or has abjured the realm, 
may do fo likewife % for ibe then may aft in aU j 
refped as a feme-fole. Thofe, therefore, 
who are incapable of exhibiting a bill by them-* 
felves alone, are i. infants; 2. married Wo- 
men, except the wife of an exile or of one 
who has abjured the realm ; ^. idiots and lu-* 
natics {b% 

I. An 

(f) 2 Rol. Ab. 213. and profeiEon, ougjit to h% 

{g)2 Hen. IV. 7. a. ir here noticed. Sach of them 

Hen. IV. i«a.b« as fubfift do not, and the 

{b) It may feem that the others did not, abfolutely 

difabilities ariilng from out- difable the perfon fuffer- 

lawry, excommunicatioDy ing under them for «x- 

convidipn of Popiih recuf^ hibiting a biJL Outlawry, 

ancy, attainder* and alien- excommunication, and con- 

Sge, and thofe which for- vidtion of Popiih recufan- 

merly arofe from yillenage cy> are not in fome cafes 

any 
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r. An infant is incapable by bimjelf of exhUbit* 
ing a bill, as well on account of his fuppofed 
want of difcretion, as his inability to bind 
himfelf, and to make himfelf liable to the cofts 
6f the fuit (i). When therefore an infant 
claims a right or fufFers an injury, on account 
of which it is neceffary to refort to the extra- 
ordinary jurifdiftion of the court of chancery, 
his neareft relation is fuppofed to be the perfon 
who will take him under his protedion, and 
inftitute a fuit to afiert his rights or to vin- 
dicate his wrbngs ; and the perfon who infti- 
tutes a fuit on behalf of an infant is therefore 
termed bis nexffriend. But as it frequently hap- 
pens that the neareft relation of the infant him- 
felf with-holds the right or docs the injury, 
or at leaft n^le£ks to give that protection to 
the infant which his confanguinity or affinity 
calls upon him to give, the court, in favour 
of infants, will permit any perfon to infti* 

any diiability ; and where cccded upon. Attainder 

they are a diiability, if it is and alienage no otherwife 

removed by rererfa} of the difable a perfon to fue thaq 

outlawry, by purchafe of as they deprive him of the 

letters of abfolutlon 119 property which may be the 

the cafe of excomnnlca* obje^ of the fuit. Villea- 

tion, or of conformity in age and profeiBon were iq 

the cafe of a Popi(h reeni^ the fame predicament, 

ai^ty a bill exhibited under (1) Strange, 708, 
the difability may be pro* 

tute 
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tute (hits on their behalf (^) j and whoever ads 
thus the part which the neareft relation ought 
to take, is alfo ftyled the next friend of the iq-r 
fant and as fuch is named in th^ bill. The 
next, friend is liable to the cofts of the fuit (/) ; . 
and to the cenfure of the court, if the fuit is 
wantonly or improperly inftituted. 

But if the infant attains twenty-one, and af- 
terwards thinks proper to proceed In the caufe, 
he is liable to the whole cofts (m). The next 
friend of an infant plaintiflF is confid^red as fo 
far interelted in the event of the fuit, that he 
or bis wife (^nj caqnot be exainined as a wit-* 
nefs. If their e:^n9ination is necefiary for the 
purpofes of juftice, hi3 name muft be firuck 
out of the bill, and that of another refponiible 
peribn fubftituted, which the court, upon ap- 
plicatiqn, wiU. permit to be done (o). Asfome 

(ij Prec. in Ch, 376. j uff was JiaUe to the cofts 

Atkynsy 570. though he did not proceed af- 

('ij Mofely, i|.7. 8$. a ter he attained that age ; but 

£q. Ca. Ab. 238. upon a rehearing he chang- 

(m) Strange, 708. 2 £q. ed his opinion, $ind difmif- 

Ca. Ab. 238. In Turner and ed the bill without cofts, the 

Turner, 2 P. Wms. 297. prochein amy being dead. 

Lord King was firft of opini- Strange, 708. 

00 that upon a bill filed in (n) 3 Atk.511. 

the name of an infant who at- ,. (9) Strange, 703. 
tained twenty-one, the plain? 

check 
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(:heck upon the general licence to inftitute a 
fait Qn bebs^lf of an infant, if it is reprefented 
to the court that a fuit preferred iQ bis name i$ 
not for his benefit, an enquiry into the fad will 
l)e direded to be made by one of the mafters : 
^nd if he reports that the fuit is not for the 
benefit of the infant, the court will fiay the 
proceedings (p). And if two fuits for the 
fame p^rpofe are inftituced in the name of an 
infant by different perfons a^ng as his next 
friend, the court will dired an inquiry to be 
jpade in the fame manner which fuit is moft 
for his benefit } and when that pmnt is afcer^ 
tained will ftay proceedings in the other fuit. 

2. A married woman being under the pro- 
teftion of her hufband, a fuit refpecling her 
rights is uiually inftituted by them jointly. 
But it fometimes happens that a married wo- 
man claims fome right in oppoiition to rights, 
claimed by her hufband ; and then the hufband 
being the perfon or one of the perfons, to be 
complained of, the complaint cannot be made 
by him. In fuch cafe, therefore, as the wife, 
being under the difability of coverture, can- 
not fue alone and yet cannot fue under the 
prqtedion qf her hufband, fhe mufl feek; 

(/) sP^Wms. 140. 

other 



( 28 ) 

other protection, and the bill may be exhibit* 
ed in her name by her next friend (y), who is 
alfo named in the bill in the fame manner as in 
the cafe of an infant. But a bill cannot in the 
cafe of a feme-covert be filed without her con- 
fent (r). The confent of an infant to a bill 
filed in his name is not neceflary. 

3. The care and commitment of the cuftody 
of the perfons and eftates of idiots ^nd lunatics 
are the prerogative of the crown, and are al- 
ways intruded to the perfon holding the great 
feal by the royal fign manual. By virtue of 
this authority, upon an inquifition finding any 
perfon an idiot or a lunatic, grants of the cuf- 
tody of the perfon and eftate of the idiot or lu* 
natic are made to fuch perfons as thq lord chan*- 
callor, or lord keeper or lords commiffioners 
for the cuftody of the great feal for the time 
being, think proper (/). Idiots and lunatics, 
therefore, fue by the committees of their 
eftates (/). Sometimes, indeed, informations 
have been exhibited by the attorney general, 
on behs^If both of idiots and lunatics, confider«> 
ing them a^ un^er the peculiar protedlipn of 
the crown (u). 

(q) 2 Vefey, 4?^. (/) Eq. Ca. Ab. 279. 

(r) Prec. in Ch. 376. Prac. Reg. 232. 

^3. P.Williams, 106, (a) Chan. Ca. 112. 153. 

107. 4 Brown. P. C 559. 

A bill 
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A bill may be exhibited againft all bodies- 
politic and corporate^ and all perfons, as well 
infants, married women, idiots and lunatics, 
as thofe who are not nnder the fiime difability, 
excepting only the king and queen. But to a 
bill filed againft a married woman her hufband 
muft alfo be a party, unlefs he is an exile or 
has abjured the realm ; and the committee of 
the eftate of an idiot or lunatic muft be made 
defendant with (w) the perfon whofe property 
is under his care* Wherethe rights of the crown 
are concerned, if they extend only to the fu- 
perintendance of a public truft, as in the cafe 
already mentioned of a charity, the king's at- 
torney general may be made a party to fuftain 
thofe rights; and in other cafes, where the 
crown is not in pofleffion, a title vefted in it 
is not impeached, and its rights are only inci- 
dentally concerned, it has generally been coni- 
fidered that the king's attorney-general may be 
made a party in refped of thoie rights, and 
the practice has been accordingly {x). But 
where the crown is in pofleffion, or any tide is 
vefted in it which the fuit feeks to diveft, or 
its rights are the immediate and fole objed ojF 
the fuit, the application muft be to the king 

(w) Ch. Ca. 19. («) I. P. Wms. 445- 

by 



C 30 ) 

by petition of right (y)^ upon whleiiho\^ever 
the crown may refer it to the dumcellor to d0 
right, and may direct that the attorney general 
fhall be made a party to a fuit for that pUkrpofe^ 
The queen has alfo the £tine prer ogativis (%)^ 
A fuit may affed the rights of perfons out of 
the jurifdidian of the courts and confequeMly 
tLOt compellable to appear in it* If they caiH 
not be prevailed upon to make defence to the 
bill, yet, if there are other parties, the court vtriH 
in fome cafes proceed againil thofe parties } 
and if the abfent parties are merely paffive 
objefts of the judgment of the court, or theit 
rights are incidental to thofe of parties before 
the court, a complete determination may be ob* 
tained } but if the abfent parties are to be a&ive 
in the performance of a decree, or if they 
have rights wholly diftind from thofe of the 
other parties, the court cannot proceed to a 
determination againfl: them (tf). 

(jr) Reeve againft Att. [a) Hence there fomc'^ 

Gen. mentioiled in Penn a- times arifes an abfolute de« 

gainft Lord Baltimore, i fedt of juftice/ wUch feems 

Vefey 4459 446. to require the interp6fidOQ 

{%) 2 R6ll. Ab. 2x3. of the legiflatm. 
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CHAP. L 

SECTION IL 

0/ the feveral kinds and diftin^ions oj Bills^ 

IT has been mentioned in tbe introdudioil 
that different kinds of bills are ufed to 
anfwer the feveral purpofes of inftituting aa 
original fuit, of adding to, continoing or 
obtaining the benefit of a fuit thus inftitut- 
ed, of inftituting a crofs-fuit, of impugning 
the judgment of the court on a fuit brought 
to a decifion, and of carrying a judgment into 
execution. The feveral kinds 6f bills have 
been ufuall^ confidered as capable of being 
arranged under three general heads. L Ori<* 
ginal bills, which relate to fome matter not 
before litigated in the court by the fame per* 
Ions fianding in the fame interefts. IL Bills 
not original, which are either an addition to^ 
or a continuaiice of^ an original bill, or ^th« 
IIL Bills, which though occafioned by or 
feeking the benefit of a former bill or of a 
decifion, made upon it, or attempting to obtain 
a reverfal of a decifion^ are not confidered 

as 
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as continuance of the former bill, but in the 
nature of original bills. And though this ar^ 
rang^ment is not perhaps the moil perfed, 
yet, as it is nearly juft, and has been very ge- 
nerally adopted in argument and in the books 
of reports and of praftice, it will be con- 
venient to treat of the diflferent kinds of bills 
with reference to it. 

I. A bill may pray relief againft an injury 
fufiferedy or only feek the ailiftance of the court 
to enable the plaintiff to defend himfelf againft 
a pofiible future injury, or to fupport or defend 
a fuit in a court of ordinary jurifdidion. Ori- 
ginal bills have therefore been again divided 
into bills praying relief, and bills not praying^ 
relief. — An original bill praying relief may 
be, I. A bill praying the decree or order of 
the court touching fome right claimed by the 
perfon exhibiting the bill, in oppofition to fome 
right claimed by the perfon againft whom the 
bill is exhibited. 2. A bill of interpleader, 
where the perfon exhibiting the bill claims no 
right in oppofition to the rights claimed by 
the perfohs againft whom the bill is exhibited, 
but prays the decree of the court touching the 
rights of thofe perfons, for the fafety of 
the perfon exhibiting the bill. 3. A bill 

pray- 
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praying the writ of certiorari to remove a 
caufe from an inferior court of equity. — 
Aq original bill not praying relief may be, i. 
A, bill to perpetuate the teftimony of witnefles. 
9. A bill for difcovery of fads refting within 
the l^nowledge of the perfon againft whom the 
bill is exhibited, or of deeds, writings or Qth^r 
things in his cuftody or power. 

IL A fuit imperfe^ in its frame, or beconie 
fp by accident before it's end has been ob- 
tained, m^y in piany cafes, be rendered per- 
fed: by a i^w bill, which is not coniidered, 
^ ^n original bUU but merely as ^n ad- 
ditipii to pr continuance of the former bi^, 
or bothf A biU of this ki^d may be, i. A fup- 
pleq^^t^ bill, which is merely an addition to 
the origin^ hill* 2* A ^iU of revivor, which 
is 2^ continyapce of the original bill, when by 
cleath fpme party to i; has become incapable of 
prolecuting or defending ^ fuit, or a female 
plainti^ h^s by na^rriage inf:apacitated herfelf 
from flying alone. 3. A hill both of revivor 
and fupplement, which continues a fuit upon an 
ab^t^mf^^t^ ^nd fvppUes defeds arifen from 
fome event f^hiequent tp the inftitution of the 

' III. ftijlsfor the pwrppfes of crofs litigation 

pf matters already depending before the court, 

of controverting, fufpending, avoiding or 

D carry- 
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carrying into cxecutton a judgment of the 
court or of obtaining the benefit of a futt 
which the plaintiff is not in titled to add to or 
continue for the purpofe of fupplying any de- 
feats in it, have been generally eonfidered un 
der riie head of bills in the nature of originsti 
bills, though occafioned by or feekiitg the bene- 
fit of former bills ; arid may be, i. A cro& brU 
ea^htbited by the defendant in a former bill 
againft the plaintiff in the fame bill, touching 
fome matter in litigation in the firft bill. 2 
A bill of review ta examine and rev^fe a de- 
cree made upon a former bill, and figned by 
the perfon holding the great feal and inroUed, 
whereby it has become a record of the court. 
3. A bill in the nature of a bill of rcvfew, 
brought by the perfon not bound by the former 
decree. 4. A bill to impeach a decree upon ' 
the ground of fraud* 5. A bill to fufpend the 
operation of a decree on fpecial circumftances, 
or to avoid it on the ground of matter arifen 
fubfequent to it. 6. A bill to carry 2 decree 
made in a former fuit into execution. 7. A 
bill in the nature of a bill of revivor, to ob- 
tain the benefit of a fuit after abatement in 
certain cafes which do not admit of a conti- 
nuance of the original bill. 8. A bill in the 
nature of a fupplemental bill, to obtain the be- 
nefit 
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nefit af a fuit, either after abatement in other 
cafes which do not admit of a continuance of 
the original bill, or after the fuit is become 
defective without abatement in cafes which 
do not admit of a fupplemental bill to fupply 
that defed. 
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CHAPTER L 



SECTION IIL 

Of the frame and end ofthefeveral kinds cf Bills j 
and cflnformatiom. 

THE feveral kinds of bills have been 
already confidered as divided into 
three clafles. In the firfl: cla& have been rank- 
ed original bills ; in the fecond, bills not ori- 
ginal ^ in the third, bills in the nature of ori- 
ginal bills though occafioned by former bills. 
The frame and end of the feveral kinds of 
bills will be treated with reference to this 
diflxibution, and the peculiarities of informal 
tions will be confidered under a fourth head. 

I. Original bills have been mentioned as 
again divifible into bills praying relief, and 
bjlls noL praying relief. 
' Original bills praying relief have been rank- 
ed under three heads. — i. Original bills, 
praying the decree of the court touching 
fome right claimed by the perfon exhibit- 
ing the bill, in oppofition to rights claimed 
by the perfon againft whom the bill is ex- 
hibited 



I 



I 



i 
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hibited. 2. Bills of intcij)leada:. And. 3^ 
Cerriorari bills-— Bills of the firft kind are 
the bills moft ufually exhibited in the court ; 
and as the feveral other kinds of bills are either 
confecjuences of this, or very fimilar to it in 
many refpefts, the confideration of bills of 
this kind will in a great meafure involve the 
.confideration of bills in general. 

I, Ap original bill praying the decree 
of the court touching rights claimed by 
the perfon exhibiting the bill, in oppofition 
to rights, claimed by the perfon againfl: whom 
the bill is exhibited, muft fhew the rights of 
the plaintiff, or peribn exhibiting the bill ; 
by whom, and in what manner, he is injured j 
or in what he wants the afiiftance of the court ; 
and that he is without remedy except in a 
court of equity, or at leaft is properly reliev- 
able or can be moft effectually relieved there* 
Having thus fliewn the plaintiff's title to the 
affiftance of the court, the bill may pray,' that 
the defendant, or peribn againft whom the bill 
is exhibited, may anfwer upon oath the matters 
charged againft him ; and it may alfo pray the 
relief or affiftance of the court which the 
plaintiff*s cafe intitles hiip to. For thefe pur- 
pofcs the bill muft pray, that ^ writ, called a 
writ of fubpoena, aiay iffop under the great 

feal. 
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feal, which is the feal of the court to require 
the defendants appearance ^nd anfwer to the 
bill, unlefs the defendant has privilege of 
peerage or as a lord of parliament, or is made 
a defendant as an officer of the crown. . In 
the cafe of a peer or peerefs or lo>d of parli^^- 
ment, the bill muft firft pray theletter of the 
perfon holding the great feal, called a letter 
mifiive, requeuing the defendant to appe<ir to 
and anfwer his bill ;^ and the writ of fubpoena 
only in default of compliance with that re- 
queft. Ai^d if the attorney-general is made a 
defendant as an officer qf the crown, the bill 
muft pray, inftead pf the writ of fubpoen^, 
that he being attended with a copy, may ap- 
pear and put in an anfwer. It is.ufual to add 
to the prayer of the bill a general prayer of that 
relief which the circumftances of the cafe may 
require ; that if the plaintiff miftakes the be- 
lief to which he is intitled, the court may yet 
afford him that relief to which he has a right (A). 
Indeed it has been faid, that a prayer of general 
relief, without a fpecial prayer of the particular 
relief to which the plaintiff thinks himfelf in- 
titled is fufficient (c) ; and that the particular 
relief which the cafe requires may, at the hear- 

(b) 2 Mod. 91. gz. (c) 2 Atkyos, 3. 



C 39 ) 

ing, he prayed at the bar. But this relief 
muft be agreeable to the cafe made by the 
bill, and not different from^ it {d) ; and the 
court will not in all cafes be fo indulgent as 
to permit a bill framed for one purpofe to 
anfwer another, efpecially if the defendant may 
be furprized or pnjudiced. If therefore the 
plaintiff doubts his title to the relief he wiflies 
to pray, the bill may be framed with a double 
aiped ; that if the court determines againft 
him in one view of the cafe, it may yefafford 
faim aififiance in another (^)r 

All perfons concerned in the demand, or 
who may be affeAed by the reUef prayed, 
ought to be parties, if within the juriifdidiiofi 
of the court (f). But if any neceffary parties 
are omitted, or unnecefiary- parties are infert- 
ed, the court, upon application, will in gene* 
ral permit jthe proper alterations to be made. 
The cafes in which this permiilion is ufual- 
ly granted, and the terms upon which it may 
be obtained, will be more particularly the fub- 
jed of confideration in the fourth chapter. 

(d) 2 Atkyns, 141. 3 (c) 2 Atkyns, 325. 

Atk. 132. 2 Vcfey. 225. (f) Prec. in Ch. 83, % 

Birch y. Corbiiiy 9 Dec. Atkyns, 510^ 
\ 17849 in Chap. 

It 
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It Is the pradlice to infert in a bill a general 
charge, that the parties nanl^d in it combine 
together, and with feyeral other peirfbns un- 
known to..the plaintiff, whofe names, when dif- 
covered, the plaintiff prays he ttly be at liberty 
to infert in the bill. This pradice is laid to 
-liave arifcn from an idea. that without fiich a 
charge parties could not be added to the bill 
by amendment ; and in foiht cafes perhaps 
the charge has been infer ted with a view to 
give the court jurifdi^ion. From whatever 
caufe the praftice has arifen it is ftill adhered 
to, except in the cafe of a peer^ who was liiever 
charged with combining with othets to deprive 
the plaintiff of his right, either from refpeO: to 
the peerage, or perhaps froift apprehenfibn 
that fuch a charge, might be conftrued a breach 
of privilege. 

The rights of the fcveral parties^ the injury 
complained of, and every other ncccffary cir- 
cumilance, as time, place, manner or other in* 
cidents, ought to be plainly, yet fuccinALy, 
alledged. Whatever is efffential to the rights of 
the plaintiff, and is neceffarily within his 
knowledge, ought to be alledged pofitively (g) 

(g) It has been deter- racttt of a fkft in a bHl t6 
mined, upon demurrer, that ftate the plaintiff is fd inform- 
it is not a fufficient aver- cd. i Vefey, 56. 

and 
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and with predfion } but the claims of thede- 
fendant may be flated in general terms } and if 
a matter eflential to the determination of the 
plaintiflF's claims is charged to reft in the know- 
ledge of the defendant) or muft of neceflity be 
within his knowledge, and is confequently the 
fubjeft of a part of the difcovery fought by the 
bill^ a precife allegation is not re<{uired. 

As the ^H muft be fuificient in fubftance^ fb 
it muft have convenient form (h). The form 
of an original bill commonly ufed confifts of 
nine parts..^— — The firft part is the addreis of 
the bill to the peiibn holding the great feal^ 
the terms of which are always prefcribed by 
the court upon every change of the cuftody of 
th^ feal) or alteration in the ftyle of the perfoil 
to whom it is committed.-*— In the fecond place 
are contained the names of the parties com- 
plainants, 2u^d their defcriptions, in which thtir 
abode is particularly required to be iet forth, 
that the court, and the parties defendants to 
the bill, may know where to refort to compel 
obedience to any order or procefs of the 
co«trt) and particularly for payntient of anf 
cofts which may be awarded a^g^iiiift the 

(A) 9 Edw. IV. 41. B. Praq. Reg. 24, 25. 

V 

plaintiffs. 
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fflaintiflfs, or to punifh any improper conduft 
in the Gourfe of the fuit.— The third part con* 
tains the cafe of the plaintiffs, and is commonly 
called the ftadag part of the bilL In the 
fourth place is the general charge of confe- 
deracy againft the perfons complained of, whici^ 
has been already mentioned as commonly in- 

ferted though it feems unneceffary. ^Fifthly, 

if the plaintiffs are aware of a defence which 
may be made, and have any matter to aHedge 
which may avoid it, the general charge of con- 
federacy is ufually ^(dlowed by an allegation 
that the defendants pretend or fet up the mat- 
ter of their defence, and by a charge of the 
matter which may be ufed to avoid it. This 
is commonly called the charging part of the 
bill, and is fometimes alfo ufed for the pur- 
pofe of obtaining a difcovery of the nature 
of the defendant's cafe, or to put in iffue fome 
matter which, it is not for the intereft of the 
plaintiffs to admit ; for which purpofe the 
charge of pretence of the defendant is held 
to be fufficient OJ^ ' Thus, if a bill is filed on 
any equitable ground by an heir, who appre- 
hends his anceftor has made a will ; he mav 

{}) 3 Atk. 626. 

ftate 
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ftate Ills title as heir, and alledging the will by 
wdy of pretence of the defendants claiming 
tinder it, make it a part of the cafe without 
admitting it. — ^The fixth part of the bill is in* 
tended to give jurifdidtion of the fuit to the 
court by a general averment that the ads com- 
plained of are contrary to equity, and tend to 
the injury of the complaiijants, and that they 
have no remedy, or not a complete remedy, 
without the affiftance of the court ; but this 
averment muft be fupportcd by the cafe fliewh 
in the bill, from which it muft be apparent 

that the court has jurifdidion. The bill 

having fiiewn the Title of the perfons complain* 
ing to relief, and that the court has the pro- 
per jurifdiftion for that purpofe, in the feventh 
place prays, that the parties complained of 
may anfwer all the matters contained in the 
former part of the bill, not only according 
to their pofitive knowledge of the fafts ftated, 
but alfo according to their remembrance, to 
the information they may have received, and 
the belief they are enabled to form on the 
fubjeA. A principal end of an anfwer upon 
the oath of the defendants is to fupply proof 
of the matters neceffary to fupport the cafe 
of the plaintiffs ; and it is therefore requir. 
cd of the defendants cither to admit or deny 
• aU 
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all the faAs fet forth in the bill with tjbeir at- 
tending circumftances, or to deny having afiiy 
knowledge or information on the fubjeft, or 
any recolledion of it, and alfoto declare them- 
felves unable to form any belief cdncerning it* 
But as experience has pi:6ved that the fubr 
fiance of the matters ftated and charged in a 
bill niay frequently be evaded by anfwering 
according to the letter only, it has become a 
practice to add to the general requifition that 
the defendants fliould anfwer the contents of 
the bill, a repetition by way of interrogatory 
of the matters moft e£kntial to be anfwered, 
adding to the enquiry afta** each fad, an en«* 
quiry <tf the feveral circumfiances which may 
be attendant upon it, and the vmations to 
which it may be fut^ecl; with a view to pre- 
vent evafiofi and compel a full anfwer. Thi<» 
is commonly ta*med the interrogating part of 
the bM ; and as it was originally ufed only to 
compd a full anfwer to the matters containol 
m the former part of the bill, it muft be found?. 
ed on tbofe matters* .Thei^ore, if there is 
nothing in the prior part of the bill to warrant 
an interrogatory, the defendant is not com? 
pellable to cmfwer it : a practice necefiary for 
the proiervation of form and order in. the * 
pleadings, and particularly to keep the anfwer 
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to the matters put in ifiue by the hill. But a 
variety of queftions may be founded on a fingle 
charge, if they arc relevant to it. Thus if a 
bill is filed againft an executor for an account 
qf the perfonal efiate of his teftator ; upon 
the fingle charge that he has proved the will 
may be founded every enquiry which may be 
neceflary to afcertain the amount of the eftate, 
its value, the difpofition made of it, the fitua- 
tion of any part remaining undifpofed of, the 
debts of the teftator, and any other circum- 

ftance. leading to the account required. The 

prayer of relief is the next and eighth part of 
the bill, and is varied according to the cafe 
made, concluding always with a prayer of ge- 
neral relief at the cHfcretion of the court. 
To attain all the ends of the bill, it, ninthly 
^ and laftly, prays that procefs may iffue, requir- 
ing the defendant to appear to and anfwer 
the bill, and abide the determination of the 
court on the fubjed; adding, in cafe any 
defendant has privilege of peerage or is a 
lord of parliament, a' prayer for a letter miffive 
before the prayet of procefs ; and in cafe the 
attorney-general, as an officer of the crown, is 
made a defendant, the bill, as before obferved, 
inftead of praying procefs againft him, prays 
that he may anfwer it upon being attended 

with 



( 46 } 

with a copy. For the purpofe of prefcrv"- 

ing property in difpute pending a fuit, or to 
prevent evafion of juftice, the court either 
makes a fpecial order on the fubjed, or iffues 
a provifional writ ; as the writ of injunftion, 
to reftrain the defendant from proceeding at 
the common law againft the plaintiflf, or 
from committing wafte, or doing any in- 
jurious aft ; the writ of ne exeat regno to re- 
ftrain the defendant from avoiding the plain- 
tiff's demands by quitting the kingdom ; and 
other writs of a fimilar nature. When a bill 
ieeks to obtain the fpecial order of the court, 
or a provifional writ, for any of thefe purpofes, 
it is ufual to infert in it, immediately before the 
prayer of procefs, a prayer for the order or 
particular writ which the cafe requires ;• and 
the bill is then commonly named from the 
writ fo prayed, as an injun£lion bill, or a bill 
for a writ of ne exeat regno — - — ^Thefe are the 
formal parts of an original bill as ufually 
framed. Some of them are not effential, and 
particularly it is in the difcretion of the perfon 
who prepares the bill to alledge any pretence 
of the defendants in oppofition to the plain- 
tiS's claims, oi* to interrogate the defendants 
fpecially. ^ The * indifcriminate ufe of thefe 
parts of a bill in all cafes has given rife to a 

common 
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common Reproach to pra&ifers in this line, 
that every bill contains the feme ftory three 
times told. In the hurry of bufinefs it may 
be difficult to avoid giving ground for the re- 
proach ; but in a bill prepared with attention 
the parts will be found to be perfeftly diftinft, 
and to have their feparate and neceflary opera- 
tion. 

The form of every kind of bill bears a re- 
femblance to that of an original bill ; but there 
are neceflarily fome variations, either ariiing 
from the purpofes for which the bill is framed, 
or the circumflances under which it is exhibit- 
ed ; and thofe variations will be noticed to- 
gether with the peculiarities attending each 
kind of bill. 

Every bill muft be figned by counfel ; 
and if it contains matter criminal, iiiipertl- 
nent or fcandalous, fuch matter Ihall be ex- 
punged, and the counfel fliall pay cofts to the 
party aggrieved (k.) But nothing relevant is 
confidered as fcandalous (/). 

2. Where two or more perfons daim the 

fame thing by diflferent or Separate intcrefts^ 



(i) Rules and orders of (/) 2 Vefey, 24. 
Cha. 93. 1 Ch. Rep. 194. 

and 
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and another perfoB. not knowing tQ which of 
the daimants he ought of right to render ^ 
debt or duty (m) or to deliver property in \x\% 
cuftody («,) fears he may 1»p hurt by fam^e pf 
themi> he way exhibit a bill gf in^erpleadpr 
againft them (q). In this bill he mud ftate his * 
own rights, and their feveral claims ; and pray 
that they may interplead, fo that the court 
may adjudge to whom the thing belongs, ^nd 
be may be indemnified. * Jf any fuits at law 
arc brought againft him, he may alfo pr»y, 
that the claimants may be reftr^ned from pro* 
ceeding till the right is determined (d). 

As the fple ground on which the jurifdi6lion 
of the court in this cafe is fupported is the 
danger of injury to the plaintiff from the 
doubtful titles of the defendants, the court 
will not permit the proceeding to be ufed cqI- 
lufively to give an advantage tQ either party, 
nor will it permit the plaintiff to delay the 
payment of money due from him by fuggeft- 
ing a doubt to whom it is due ; therefore, tp 



.(m) Bunbury, 303. i led to interplead at law. 

Equ. Ca. Ab. 80. {0) 2 Eq. Ca. Ab, 173. 

{n) This wiir not extend i Bur*. 37. Prac. Reg. 38. 

to cafes of Utlipent^ vKere {p) Prac. Reg. 3, 



(he parties may be compel- 



a bill 
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a bilk of iMeriJeader tiie plaintiff muft annex 
an affidavit that there iis no coUofion between 
him aiitd any of the parties j and if any money 
ifi due from hitn be tnuft bring it into coiurt, 
or at Icaft offer fo to do by his bill (5^). 

When an equitable right is fued for in an in- 
ferior court of equity, and by means of the 
limited jurifdidion of th« court the defendant 
cannot have complete j^fiice, or the ca^fe is 
\(^thout the jurifdi6):ion of the inferior court ; 
the defen<lant (r) m^ay file a bill in chancery^ 
praying a fpecizd wrk, called a writ of cer- 
tiorari, to remove the caufe into the comrt of 
diancery (/)• This fpecics of bill, having no 

other objed: than to remove a caufe from in 
inferior court of equity, merely fiates the 
proceedings in the inferior co^rt, fliews the ia- 
cocnpet^aqr of that couf t, and jprays the writ 
of certiorari. It does not pray th^t tJ>e de- 
fendant may anfwer, or even appear to the 
bill, and coniiequeatly it prays no writ ^{ 
fubpoena {tj. The proceedings upon the biU 

(5) Prac. Reg. 39. ftuii- (/) There are oafes «ich- 

barjry 303. tronod in ^t books a|)|>sirent- 

(r) 2 Chan. Rep. 109, ly to the contrary ; but they 

1 1 o. feem not to have been cafes 

(/^ .Prac. Reg, 41. Boh. of bills, praying merely the 

Priv. Lond. 291. Cac Rep. writ of certiorari. See i. 

48. I Vewi. 7ir. Chan. Ca. 31. 

E are 
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are peculiar, and are particularly mentioned 
in the books which treat of the pradice of 
the court (uj. It may feem improper to 
confider certiorari bills under the head of bills 
praying relief; but as they always alledge 
fome incompetency of the inferior court or 
injuftice in the proceedings (x% and feek re- 
lief againft that incompetency or injuftice, 
they feem more properly to come into confi- 
deration under this head than under any other. 
In cafe the court of chancery removes the 
caufe from the inferior court, the bill exhibit- 
ed in that court is confidered as an original bill 
in the court of chancery, and is proceeded 
upon as fuch* 

Original bills not praying relief have been 
already mentioned to be of two kinds, i. bills 
to perpetuate the teftimony of witne&s ; and 
2. bills of difcovery. 

I. A bill to perpetuate the teftimony of 
witneffes muft ftate the matter touching which 
the plaintiff is deiirous of giving evidence, and 
muft ihew that he has fome intereft in the 
fubjefi; (yj^ and pray leave to examine wit- 



(») Prac. Reg. 41. Sol. (y) Rep. Temp. Finch. 
Prac. in Chan* epit. 4. 391. Smith y. Att. Gen. 
{x) I Vern. 44a. Mich. 17771 '^ Chan. 
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neifes touching the matter ib ftated, to the 
end that their teftimony may be preferved 
and perpetuated. 

The bill ought alfo to fhew that the fads 
to which the teftimony of the witnefles pro- 
pofed to be examined is conceived to\ relate 
cannot be immediately inveftigated in a court 
of law, as in the cafe of a perfon in pofleflion 
without difturbance ; or that before the fads 
can be invefiigated in a court of law the 
evidence of a material witnefs is like to be 
loft, by his death or departure from the realm. 
To avoid objection to a bill framed on the 
latter ground it feems proper to annex to it 
an affidavit of the circumftances by which the 
evidence intended to be perpetuated is in 
danger of being loft (z) ; a praAice adopted 
in other cafes of bills which have a tendency 
to change the jurifdidion of a fubjed from a 
court of law to a court of equity, and which 
will be afterwards more particularly noticed. 
It feems another requifite to a bill of this 
kind that it ftiould fliew an intereft in the de- 
fendant to conteft the title of the plaintiff in 
the fubjed of the propofed teftimony. 

(*) I P. Wms. 117. 3 P. Wms. 77. 1 Atk. 450. 
E 2 a. Every 
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2. Evfery bill is in reality a bill of difcpvery ; 
but the fpecies of bill ufually diftinguifhed by 
that title is a bill for difcovery of fsids reding 
in the knowledge of the defendant, or of deeds 
or writings or other things in his cuftody or 
power, and feeking no relief in confequence of 
the difcovery* This bill is commonly ufed 
in aid of the jurifdidion of fome other court j 
as to enable the plaintiff to profecute or defend 
an adion at law, a proceeding before the 
king in council, or any other legal proceeding 
of a nature merely civil before a jurifdidion 
which cannot compel a difcovery on oath {a) ; 
except that the court has in fome inftances 
refufed to give this aid to the jurifdidion 
of inferior courts (6). A bill of this nature 
muft ftate the matter touching which a dif* 
covery is fought, the intereft of the plaintiff 
and defendant in the fubjed, and the right 
of the firft to require the difcovery from the 
other. If a bill feeking a difcovery of deeds 
or writings alfo prays fuch relief as might 
be obtained at law if the deeds or writings 
were in the cuftody of the plaintiff, he muft 
annex to his bill an affidavit, that they 
are not in his cuftody or power, and that he 
knows not where they are, unlefs they are in 



{aj Atk. a88. I. Vcfcy, (b) i Vefcy, 205. 
2.Verey,45i. 
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the hands of the defendant ; but a bill for a 
difcov«ry merely, or which only prays the deli- 
very of deeds or writings, or equitable relief 
grounded upon them, does not require fuch an 
affidavit (f). 

n* Bills not original are either an addition 
to or a continuance of an original bill, or both. 
An imperfeOion in the frame of a bill may 
^eneraHy be remedied by amendment ; but 
the imperfeAioQ may remain undifcovered 
whilft the proceecfings are in fuch a fiate tha€ 
an amendment can be permitted according to 
the pradice of the court. This is particularly 
the cafe where after the court has decided 
upon the fuit as framed, it appears neceffary 
to bring fome other matter before the court to 
obtain the full effeA of the dectfion ; or, be- 
fore a decifion has been obtainedi but after 
the parties are at iflue upon the points in the 
original bill, and witnefles have been examined 
(in which cafe the pra^ice of the court will 
oot permit, an amendment of the oiiginal bill) 
fome other point appears neceflary to be made, 
or fome additional, difcovery is found requifite. 
And though % fuit is perfect in its inftitution, 
it may by fome event fubfequent to the filing^ 
4^{ the original bill become defe&ive, fo that 

{c) 2 P. Wms. 541. 3 Atkyns, 133.. 
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no proceeding can be had, either as to the 
whole or as to fome part, with eflfect, or it 
may become abated, fo that there can be no 
proceeding at all, either as to the whole, or as 
to part of the bill. The firft is the cafe, when, 
although the parties to the fuit may remain be- 
fore the court, fome event fubfcquent to the in- 
ftitution of the fuit has either made fuch a 
change in the interefis of thbfe parties, or given 
to fome other perfon fuch an intereft in the 
matters in litigation, that the proceedings, as 
they ftand, cannot have their fiill effed. The 
other is the cafe when, by fome fubfcquent 
event, there is no perfon before the court, by 
whom, or againft whom, the fuit, in the whole 
or in part, can be profecuted^ 

It is not very accurately afcertained in the 
books of pradice, or in the reports, in what cafes 
a fuit becomes defective without being abfolute* 
ly abated ; and in what cafes it abates as well as 
becomes defedive. But upon the whole it may be 
collcaed(</), that if by any means any intercft of 



(if) It is impolEble to give ceived, that^rom ao attentive 

authorities for every thing perufal of the cafes it will be 

aflerted upon this head. The found, that, in general, the - 

books, in words, almoft as grounds of the decifions wai> 

frequcntlycontradiflas fupport raottheconclufioDsheredrawn. 
thefe aflertions. Bat it is con- 
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a party to the fuit in the matter in litigation be- ■ 
comes vefted in another, the proceedings are 
rendered defedive in proportion as that intereft 
a&ds the fuit ; fo that although the parties to 
tlie fuit may remaio as before, yet the end of the 
fuit cannot be obtained^ And if fudi a change 
of intereft is occafioned by, or is the confe- 
quence of, the death of a party whofe intereft 
is not determined by his death, or the mar* 
riage of a female plaintiff, the proceedings be- 
conae likewife abated or difcontinued, either 
in part or in the whole. For as far as the in- 
tereft of a party dying extends, there Is no 
longer any perfon before the court by whom 
or againft whom the fuit can be profecuted ; 
and a married woman is incapable by herfelf of 
proiecuting a fuit. As the intereft of a plain- 
tSflf generally extends to the whole fuit, there- 
fore, in general, upon the death of a plaintiff, 
or marriage of a female plaintiff, all proceed- 
ings become abated (^;. Upon the death of a 
defendant, likewife, all proceedings abate as to 
that defendant. But upon the marriage of a 
femade defendant the proceedings do not a- 
bate {f)^ though her hufband pu^ht to be 



(») 1 Ed. Ca. Ab. I. (/) 4 Vin. Ab. 147. PI. 
margin. ao. i Vern. 518. 
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There is the fame want of accuracy in the 
books in afcertaining the manner in which 
the benefit of a fuit may be obtained, after it 
has become defedive or abated by an event 
fubfequent to its inftitution, as there is in the 
diftindior^ between the cafes where a fuit be- 
comes defedive merely, and where it like- 
wife abates. It feems, however, clear, that 
if any property or right in litigation, vefted in 
a plaintiffs is tranfmitted to another, the per- 
fon to whom it is tranfmitted isintitled to fup- 
ply the defects of the fuit, if become defeftive 
merely, and to continue it, or at Icaft to have 
the benefit of it, if abated. It feems alfo clear, 
that if any property 'or right, before vefted in 
a defendant^ becomes tranfmitted to another, 
the plaintifi* is intitled to render the fuit per- 
foft, if become defeftive, or to continue it, if 
abated, againft the perfon to whom that pro- 
perty or right is tranfmitted. 

The means qf fupplying the defects of a fuit, 
cocrtinuing it if abated, or obtaining the benefit 
of it, are, i. by fupplonental bill ; 2. by bill of 
revivor ; 3. by bill of revivor and fupplement ; 
4. by original bill in the nature of a bill of reviv- 
or ; and, 5.!by original bill in the nature of a fup- 
plemental bill, l^t diftindions between the 

cafe« 
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cafes in which a fuit may be added to, or con- 
tinued, or the benefit of it obtained, by thefc 
feveral means, feem to be the following. 

I. Where the imperfeftion of a fuit arifes 
from a defed): in the original bill, or in fome of 
the proceedings upon it, and not from any event 
fubfequent to the inftitution of the fuit, it may 
be added to by a fupplemehtal bill merely. 
Thus a fupplemental bill may be filed to obtain 
a ferther difcovery (n) from a defendant, to put 
a new matter in iflue, or to add parties, where 
the proceedings are in fuch a ftate that the ori- 
ginal bill cannot be amended for* the pur- 
pofe (p). And this may be done as well after 
as before a decree ; and the bill may be either, 
in aid of the decree, that it may be carried ful- 
ly into execution, or that proper dire£tions 
may be given upon ibme matter omitted in the 
original bill (/), or not put in iflue by it or 
by the defence made to it (y) ; or to bring for- 
mal parties before the court (r) : or it may be 
^fed as a ground to impeach the decree, which 

(flj z Ch. Rep. (fj 3 Atkynsi 133. 

(0) 3 Atkyns, 370, There {q) 3 Atkps, iib. 
is the form of a bill of this (r) 3 Atkyns, 217. 
nature in i Pref. Prac. of 
Chan. i46« 

is 
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is the peculiar cafe of a fuppkmental bill in 
the nature of a bill of review, of which it will 
be neceflarjr to treat more at large in another 
place* But wherever the fame end may be ob- 
tained by amendment the court will not per- 
mit a fupplem?Atal bill to be filed. 

When any cv^nt happens fubfequent to the 
time of filing an original bill (j). which gives- 
a. new intereft in the matter in difpute to any 
perfon not a party to the bill, as the birth of a 
tenant in tail ; or a new intereft to a party, as 
the happening of fomc other contingency ; the 
defed Riay be fupplied by a bill which is 
vfually called a fupplemental bill, and is in 
faft merely fo with reject to the reft of the 
fuit, though with refped to its immediate ob^ 
je£t> and againft any new party, it has in fome 
degree the effed of an original bill. If any 
event happens which -qccafions any alteration 
in the intereft of any of the parties to a fuit, 
and does not deprive a plaintiff fuing in his 
own i:i^t of his own intereft in the fubjeft j 
as in the cafe of a mortgage or other partial 
change of intereft ; or if sL plaintiff fuing in his 
own right is entirely deprived of his intereft, 
but he is not the fole plaintijSf;, the defed arif*. 

{sj I Atkyns,29i. 3 Atkyns, 217. 

ing 
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ing from this event may be fopplicd by a bill 
of the fame kind, which is likewifc commonly 
termed, and in fome refpeds, a fupplemental 
bill merely, though in other refpefts, and efpe- 
cially againf): any new party, it has alfo in fome 
degree the eSeA of an original bill. In all thefe 
cafes tho parties to the fuit are able to proceed 
in it to a certain extent, though from the de- 
feft arifing from the event fubfequent to the 
filing of the original bill the proceedings are 
not fufficient to attain their full objed. 

Iftheintereftof a fole plaintiff fuing in auter 
droit entirely determines by death or other- 
wife, and fome other perfon thereupon be- 
comes intitled to the fame property under 
the fame title ; as in the cafe of new allignees 
under a commiiSon of bankrupt, upon the 
death or removal of former affignees (/) ; or 
in the cafe of an executor or adminiftrator, 
upon the determination of an adminiftration 
durante minors atate {u) or pendente lite ; the fuit 
may be likewife added to and continued by 
fupplemental bill (^)« For in ^hefe cafes there 



(0 I Atkyns, 88» 89. miBiftration dcUrmSned bf 

3 Atkyosy 2 1 8. death, a bill of revivor by a 

(uj Free, in Ch. 175. fubfequent adminiftrator has 

Car. Rep. 22. been admitted. 2 Vern. 

fx) In the cafe of ita ad- 257. 2 £q. Ca« Ab. 3,4. 
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is no change of intereft which can a£fed the 
iquefHons between the parties, but only a 
change of the perfons in whofe name the fuit 
muft be profecuted. But if a fole plaintiff fuing 
in his own right is deprived of his whole intereft 
in the matters in queftion by an event fubfe- 
quent to the infiitution of a fuit, as ia the cafe 
of a bankrupt or infolvent debtor whofe whole 
property is transferred to affignees ; or in cafe 
fuch a plaintiff af&gns his whole intereft to 
another ; the plaintiff being no longer able 
to profecute for want of intereft, and his af- 
fignees claiming by a title which may be li- 
tigated, the benefit of the proceedings cannot 
be obtained by a fupplemental bill, but muft be 
fought by an original bill (y) in the nature of 
a fupplemental bill, which will be the fubjed 
of difcuffion in a fubfequent page. 

And if by any event the whole intereft of a 
defendant is entirely determined, and the fame 
intereft is become vefted in another by a title 
not derived from the former party ; as in t\\c 
cafe of fucceflion to a biflioprick or benefice, 
or of the determination of an eftate tail and 
the vefting of a fubfequent remainder in 
poffeffion J the benefit of the fuit muft alfo be 



0^) Com. Rep. j8g. 
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obtained by original bill in the nature of a 
fupplemental bill : though if the defendant 
whofe intereft has thus determined is not the 
fole defendant the new bill is fupplemental as 
to the reft of the fuit, and is fo termed and 
confidered. But if the intereft of a defendant 
is n^t determined, and only becomes vefted in 
another by an event fubfequent to the in- 
fiitution of a fuit ; as in the cafe of alie- 
nation by deed or devife, or by bankruptcy or 
infolvency ; the defeft in the fuit may be fup- 
plied by fupplemental bill, whether the fuit is 
become defeftive merely, or abated as well as 
become defective. For in thefe cafes the new 
party comes before the court exadly in the 
fame plight and condition as the former party, 
is bound by his aAs, and may be fubje5t to all 
thecofts of the proceedings from the beginning 
of the fuit (%). 

In all thefe cafes if the fuit has become abat- 
ed as well as defedive, the bill is commonly 
termed a fupplemental bill in the nature of a 
bill of revivor, as it has the effed: of a bill of 
revivor in continuing the fuit. 

2. Wherever a fuit abates by death, and 
the intereft of the perfon whofe death has 

{%) 1 Atkynsi 89. 
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caufed the abatement is tranfmitted to that) 
reprefcntative which the law gives or afcer- 
tains, as an heir at law, executor or admi- 
mftrator ; fo that the tide cannot be difputed^ 
at leall; in the court of chancery, but the per^- 
fon in whom the title is veiled is alone to be 
afcertsuned ; the fuit may be continued by 
biii of revivor merely. If a fuit abates by 
marriage of a female plaintiff, and no a£k 
is done to aflfeft the rights of the party 
but the marriage, no title can be disputed ; 
the perfon of the hulband b the fole fad to 
be afcertained, and therefore the fuit may be 
continued in tins cafe likewife by bill of revi- 
vor metely.- 

When a fuit became abated after a decree 
%ned and inroUcd («), it was anciently the 
practice to revive the decree by a fiibpoena in 
the nature of 2,/dre facias^ upon the return of 
which the party to whom it wa$ diredied might 
ihew catife againft the reviving of the de- 
cree lb\ by infiftii^ tiiat he was not bound by 
the decide (^^J^ ©r that for feme other rtafon it 
ought not to be inforced againft h&m, or that the 
perfon &i»g the fubpoena was not entitled to the 



(a) I Vcfey* 184* CO 1 Ch.Ca. 273. 

{i} 3 Chan. Rep. 15. 
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tjeoel^t a£ the decree. If the opihkui of th^ 
court wa§ in his favour he was difmified with 
cofts. If it was againft him (i/;, or if he did 
not oppofe the reviving of the decree, ioterro- 
gatories were ej^hibited for his examination 
touching any matter necefl^ry to the proceed« 
ings. rif he OffK^&d the reviving of the decree 
on the ground of fads which were difputed, hit 
was alfo to be cxaodnj^d ^pon intcrrqgatorie£^ 
to which he jn^t an£iver or plead $ and ifiCue ' 
beii\g joined, a^d wicndles examined, the 
inatter was JSnally heard and determined by thci 
court. J^t if there had been any proceeding 
^bfequent to the ^cr^ee this procels was in- 
cfFeclual ^y\ as it revived the decree only, and 
the fubfequent proceedings could not be re- 
;vived but by ^1^ and the inroknent of ido^ 
<a:ees heii^ now much difufed, it is becomti 
the pradice to revive in allcafes, indifcrimi^ 
^E^sLtely, hy blQ. 

3. ]£ aiuit becomes abated, andby any a& be^ 
£des the ievent by which the abaitemelit ha^ppoos 
4^eisights df the]parties are affe^d, as bya.fet- 
rtlement, oradevifeunder certain drcumftances) 
though a hill^irevivot merely may Gantinue 
the fuit fo as to enable the parties to profecute 

(f) z Chanc. Rep. Sf* 
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was not the fole plaintiff or defendant ; or if 
the property which occafions k bill of this na- 
lure affecls only a part of the fuit ; the bill, 
as to the other parties and the reft of the fuit, 
is, as has been before obferved, fupplemctital 
merely.— There feems to be this difference 
between an original bill in the nature of a bill 
6f revivor, and an original bill in the nature of 
a fupplemental bill. Upon the firft the be- 
hefit of the former proceedings is abfolutely 
obtained, fo that the pleadings in the firft 
caufe and the depofitions of witneffes, if any 
have been taken, may be ufed in the fame 
manner as if filed or taken in the fecond 
caufe (^) ; and if any decree ha$ been made in 
the firft caufe, the fame decree Ihall be made 
in the fecond (/)• But in the other cafe a new 
defence may be made ; the pleadings and de- 
pofitions (m) cannot be ufed in the fktmt 
manner as if filed or taken in the fame cabfe } 
and the decree, if any has been obtained, is iid 
otherwife of advantage than as it may be asl 
inducement to the court to ttiate a; ilMltf 
decree. 

(k) I Atk. 89. See alfo i Vera. 413. and 4 

(/)z iVern. 548, 672. i Brown. P. C. 157. a» ^o 

Eq. Ca. Ab. 83. reading in one cadlfe depofiti- 

(m) Free, in CUx. 21 2- ona taken in anodidr. 
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Haying coufid^red generally the difiindlions 
between the feveral kinds of bills by which 
a fuit, become defective or abated, may be 
added to or continued, or by which the benefit 
of the fuit may be obtained ; it remains in thb 
place to confider more particularly thic frame of 
the firft three of thofe kinds. The other two 
will form part of the fubje6t to be confidered 
under the next head. 

J. Afupplemental billmuft fiatethe original 
bill^ and (^e proceedings thereon ; and if the 
fupplemental bill is occafioned by an event 
fubfequent to the original biU, it muil Hate that 
event, and the confequent alteration with re- 
fpect to the parties ^ and, in general^ the fup- 
plemental bill muft pray, that all the de- 
fendants may appear and anfwer to the charges 
it contains. For, if the fupplemental bill is 
not for a difcQvery merely, the caufe muft be 
heard upon the fupplemental bill at the fame 
tune that it is heard upon the original bill, if 
it h^s not .been before heard ; and if the 
caufe has been before heard, it muft be farther 
heard upon the fupplement J matter (n). If 
indeed the alteration or acquifition of intereft 
happens to a defendant, or aperfonncceffary 
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to be made a defendant, th&fupplemental bill 
may be exhibited by the plaintiflF in the ori- 
ginal fuit againft fuch perfon alone, and may 
pray a decree upon the particular fupplemcnt- 
al matter alleged againft that perfon only (p) ; 
unlefs, which is frequently the cafe, the in- 
terefts of the other defendants may be aflPea- 
ed by that decree* Where a fupplemental 
bill is merely fqr the purpofe of bringing for- 
mal parties before the court as defendants, 
the parties defendants to the original bill need 
not in any cafe be ip^de parties to the fupple** 
mental (/), 

a. A bill of revivor muft ftate the original 
bill, and the feveral proceedings thereon, and 
the abatement; it piuft fliew a title to re- 
vive (q)^ and charge that the caufe ought to bq 
revived and ftand in the fame condition with 
refpeft to the parties in the bill of revivor as 
it was in with refpeft to the parties to the ori- 
ginal bill at the tim^ the abatement happened ; 
audit muft pray that the fuit may be revived 
accordingly. It may be likewife neceflary tp 
pray that the defendant may anfwer the bill 
of revivor, as in the cafe of a rec[uifite admi(i 

(o) 3 Atkyns, 217. • (a) Com, Rep, 59Q 

(f) 3 Atkyns, at 7, 
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fion of aiTets (r) by the reprefentativc of a dc« 
.ceafed party. In this cafe if the defendant does 
admit aflets the caufe may proceed J^ainft him 
upon an order of revivor merely ; but if he docs 
not make that admilBon thecauie muft be heard 
for the purpofe of obtaining the neceflary ao- 
counts of the edate of the deceafed party to 
anfwer the demands made againft it by the 
fuit ; and the prayer of the bill, therefore, in 
foch cafe ufiiaUy is^ not only that the fuit may 
be revived, but alfo that in cafe the defendant 
fliall not admit aifets to anfwer the purpofes of 
the fuit, thofe accounts may betaken; and 
fo far the bill is in the nature of an original bilU 
If a defendant to an original bill dies before 
putting in an anfwer, or after an anfwer to 
which exceptions have been taken, dr after an 
amendment of the bill to which no anfwer has 
been given, the bill of revivor, though requir* 
ing in itfelf no anfwer, muft pray that the 
perfon againft whom it feeks to revive the fuit 
may anfwer the originsd bill, or fo much of it 
as the exceptions taken to the anfwer o^ the 
former defendant extend to, or the amende 
ment remaining unanfwered. 

Upon a bill of revivor, the defendants muft 
;mfwer in eight days after appearance, and 

(r) Prac. Reg. 45. 
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fulmik tti^ the fuit ftail be revived^ or fliew 
caufe to the contrary ^ and in defatihr^ imle£i 
the defendant has obtaioed an order for farther 
time to anfw<tr, the ftiit may be revived wtthr 
out anfwer, by an prder i^iade upon motio^i as 
a matter of coiirfe V)- The groun4 for thia 
19 an aUegatioB, that the time alloiwed the de:* 
fendant to anfwer by the eourfe of the ccnrt 
is expired, and that no aniwer is put m: it is 
therefore ptefumed that the defendoint can ihew 
po ca^fe againft reviving th^ fpil in the raani!* 
per prayed by the bill. 

An order to revive may aHo be obtained in 
like manner if the defiendai^t puts in an anfwer 
fnbfnitting to the revivor, or even without that 
fttbmiffion if he Ihews no cayfe againft tha 
rcviror^ Though th^ fuit is rtrived of eourfe 
in defauTt of the defendant's anfwer within 
eight days, he muft yet put in an anfwer if th^ i 

bill requires it ; as if the biU ieeks an admii&on 
^of aifets, or calls for an anfwer to the original 
WU ; the end of the order of revivor being 
only to put the fuit and proceedings in tha 
fituation in which they flood at the time of 
the abatement, and to enable the plaintiff to 
proceed accordingly. And notwithflanding an 

(j) Seq 3 Pccre Williams, 348. 

pr^er 
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cider for revivor has been thus eblfained, yet 
if the defendant conceives that the phintiffb 
not entitled to revive the fuit againft him he 
inay take thofe fteps which are neceflary to 
prevrat the fiiFther proceeding on the bill, 
and which will be noticed in treating of the 
different modes of defence to bills of revivor j 
imd though thefe fteps fhould not be taken, 
yet if the plaintiff does not fhew a title to re- 
vive he cannot finally have the benefit of the 
fait when the determination of the court is 
called for on the fiibjeck (t). 

After a decree a defendant may file a bSH of 
revivor, if the plaintiff, or thofe Handing in 
their right, negl«£l to do it f «). ¥ot then 
the rights of the parties are afcertsdned, and 
plaintiffs and defendants are equally intitled 
to the benefit of the decree, and equally have 
a right to profecute it (xj. The bill of re- 
vivor in this cafe, therefore, merely fubftan- 
tiates the fuit, and brings before the court the 
parties necefiary to fee to the execution of the 
decree, and to be the objects of its operations, 
rath^ than to litigate the claims made by the 

(/) J P. Wins. 348. fx) See howeycr, 3 AtL 

i'li) Prec. in Chan, \^j^ i €91* ^nd 2 Veri^^ 296.- 
£q. Ca. Ab. 2. 

feveral 
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feverd parties in the original pleadings (y% 
except jfo far as they remain undecided. In 
the cafe of a bill bjr creditors on behalf of 
themfelves and other creditors, any creditor 
is intitled to revive («). A fuit become en- 
tirely abated may be revived as to part only of 
the matter in litigation, or as to part by 
one bill and as to the other part by an^- 
Other. Thus if the rights of a plaintiflf in a 
fuit upon his death become vefted, part in his 
real, and part in bis perfoqal r^prefentatives ; 
the real reprefentatiye naay revive the fuit fo 
far as concerns -his tide, and the perfonal fo 
taix as his demand extends (a)f 

3. A bill of revivor and fupplement is mere- 
ly a compound of thofe two fpecies of bills, 
and in its feparate parts muft be framed and 
proceeded upon in the fame manner* 

Hit Bills in the nature of original bills^ . 
though occafioned by former bills, are of eight 
kinds. I. Crofs bills, 2, Bills of review, to 
examine and reverfe decrees figned and inroll- 
cd. 3. Bills in the nature of bills of review, 
to examine and reverfe decrees either figned 
and inroUed or not, brought by perfons not 



(y) I Eq. Ca. Ab. 2. Finch (pj 1 Eq. Ca. Ab. 3, 
T. Lord Winchclfea. (a) i Eq. Ca. Ab. 3, 4. 
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bound by the decrees. 4. Bills impeaching 
decrees upon the ground of fraud. 5. Bills 
to fufpend the operation of decrees on fpe- 
cial circuniftances, or to avoid them on the 
ground of matter fubfcquent. 6. Bills to 
carry decrees into execution. 7. Bills in the 
nature of bills of revivor. And 8. bills in 
the nature of fupplemental bills. 

I. A crofs bill is a bill brought by a de- 
fendant againft a plaintiflf or other parties in ^ 
former bill depending, touching the matter in 
queftion in 4hat bill. A bill of this kind is 
ufually brought to obtain, either a neceflary 
difcovery, or full relief to all parties. It 
frequently happens, and particularly if any 
queftion arifes between two defendants to a 
bill, that the court cannot make a complete 
decree, without a crofs bill or crofs bills to 
bring every matter in difpute completely be- 
fore ' the court, litigated by the proper 
parties, and upon proper proofs. In this cafe 
it becomes neceflary for fbmc or one of the de- 
fendants to the^ original bill to file a bill a- 
gainft the plaintiflf and other defendants in that 
bill, or fome of them, and bring the litigated 
point properly before the court. ^ A crofs bill 
ihould ftate the original bill, and proceedings 
thereon, and the rights of the party exhibiting 

the 
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the bill wiich arc neceflSiry to be made the 
fubj^d of a crofs litigation, or the ground on 
which he refifts the cl^ms of the plaintiif izi 
the original bill if that is the objed of the 
new bill. But a crofs bill being generally con- 
fidered as a defence (^), or as a proceeding to 
procure a complete determination of a m^ttei^ 
already in litigation in the coqrt, the plaintiff isi 
not, at leaft as againft the plaintiff in the ori- 
gin^ bill, obliged to feew any ground of equi^ 
ty to fopport the jurifdidion of the court (c)* 
A crofs bill may be filed to anfwer the pur- 
pofe of a pltzpuh darrein continuance zttht com-^ 
paon Iaw< Thus where pending a fuit, and after 
replication and iffne joined, the defendant hav^ 
ing obtained » releafe attempted to prove it a;iv^ 
^w^i at the hearing, iit w^ determined that 
the releafe not being in iffue in the cauie the 
CQurt could not try the fad or dired a triai 
at law for that pnrpofe, and that a new bill 
mull be filed to put the releafe in iffue. In the 
cafe before the court, indjeed, the bitt 
direded to be filed feen^s to have been intend- 
ed to impeach the releafe on the ground of 
fraud or furpiife, and therefore to have been 
a proceeding on the part of the pl^ntiff in the 

3 A^kyns, 8ia. (f) Hardres, i6o. 

original 



- ( 77 ) 

original bill. But it was clearly determined 
that without being put in ifTue in the caufe by 
a new bill it could not be ufed in proof (i> 
Upon hearing a caufe it fometimes appears^ 
that the fuit already inftituted is in fuffident to 
bring bffore the court all matters neceflary to 
enable it fully to decide upon the rights of all 
the parties. This moft commonly happens 
vhere perfons in oppofite interefts are co-de- 
fendants, fo that the court cannot determine 
their oppofite interefts upon the bill already 
filedy and the determination of their interefts 
is yet neceftary to a complete decree upon the 
fubjeft matter of the fuit. In fuch a cafe 
if upon hearing the caufe the difficulty aj^e^rs, 
and a crofs bill has not been exhibited to re- 
move the difficulty, the court will dire£i; a bill 
to be filed, in order to bring all the rights of 
aU the parties fully and properly for its de- 
dfion ; and will referve the diredions or de- 
clarations which it may be nece£&ry to give or 
make touching the matter not fuUy in liti- 
gation by the former bill until this new tnli 
is brought to a hearing (^). 



(J) Hayne aod H^yne, (e) 2 Ch. Ca. 24S. 3 
3 Ch. Rep. 19. AtkyDs, 1 10. 

The 
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i- The objeft of a bill o^ review is to pro- 
cure an examination and reverfal of a decree {f) 
made upon a former bill» and figned by the 
perfon holding the great feal and inroUed (g). 
It may be brought upon error of law appear- 
ing (h) in the body of the decree itfelf f /;, or 
upon difcovery of new matter. In the firft 
calc the decree can only be reverfed upon the 
ground of the apparent error (k) ; as if an ab- 
folute decree be made againft a perfon, who up- 
on the face of it appears to have been at the titne 
an infant (/). A bill of this naturemaybebrought 
without the leave of the court previoufly giv- 
en (jn). But if it is fought to reverfe a decree 
figned and inrolled, upon difcovery of fome 
new matter (n\ the leave of the court muft 
be firft obtained {o) ; and this will not be 
granted, but upon allegation upon' oath that 
the new matter could not be produced or ufed 



(/^ Asto bills of review. (i) Tothill, 41. I Ch- 

§nd the reafon for admitting Rep. 231. Nelf. Rep. 85. 

them, fee 27 Hen. VI U Prac. Reg. 50. 4 Vin. Ah. 

15. 414. 

{g) Tothill, 47. Bod. (/) Prac Reg. 1^6. 

Curf. Chanc. 353, (m) 2 Atkyns,534. 

{b) 1 Ch. Ca. 54. in) 2 Vefey, 576. 3 P. 

(i) I Roll. Ab. 382. Wms. 371. Nelf. Rep. ^2, 

Prec. in Chan, 260. 3. P. (0) Tothill, 42. 
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by the party claiming the benefit of it at the 
time when the decree was made (p). If the 
court is £itisfied that the new matter is rele- 
vatit and material, and fuch as might probably 
have occalioned a different determination fqj^ 
it will permit a bill of review to be filcd^r^. 

A bill of review upon new matter difcovered 
has been permitted even after an affirmance of . 
the decree in parliament (ij ; but it may be 
doubted whether a bill of review upon error 
in the decree itfelf can be brought after af- 
firmance in parliament (/). If upon a bitt of 
review a decree has been reverfed, another 
bill of review has been brought upon the de^* 
cree of reverfal («). But when twenty years 
have elapfed from the time of pronouncing 
a decree which has been figned and iaroU 
led, a bill of review cannot be brought (x^. 
and after a demurrer to a bill of review 
has been allowed, a new bill of review on the 
fame ground cannot be brought (y) It is 
t rule of the court, that the bringing a bill of 

(/) 2 Brown. Pari. Ca. («) 2 Cfian. Pradb. 63J, 

109. Prac. Reg, 51. But fee i Verh. 417. 

(g) 1 Vefey, 432. («) i Brown Pari. Ca. 59. 

(r) I Vcfey, 430. 5 Brown. P. C. 460. 6 

{x).i VjBm. 416. Brown. P. C. 395. 

(Olb. 418:. (j) 1 Vern. ij5- 

re- 



( So ) 
r^ieiRrflliadliK>t()tevttit the execvition <Bif tiM 
decree impeadied $ ind if inottey is dire^d tO 
be paid, it ottght regularly to be p^d before the 
kS& d£ review is filed, though it may alfoerward 
be ^Ordered t6 be sounded (a;). 

In a IttU 6f this nature it is necefiary to . 
ftate {«> the former biiU wad the j^oceediugs 
Ibereon } the ^decree, aod the point in whidi 
the party exhibiting the bili of review con« 
ceives htmfelf aggrieved by it <3H and 
tbe ground of hw^ or new matter dbfoover'* 
ed upbA which lie fteks to inapeaoh it $ and 
if the <decx«e is tttipeadued on the latter ground 
it feems neocffioy lo ftate in tibe bill die leatvc 
dbtaxned to file It {c) and the faft of the ds& 
eovery {a)^ though it tnay be dotted whether 
alter k^ve jgiven to file the tall that faft ia 
traverfiiAe^ The Uli may pray, fimply thtiit 

pi) :a Brown, f. C a4« ivas vfoa a iupplefHenud 

Mote biU ia afttuire of a i>ili otft^ 

{a) 3 Ch. Rep. 45. a view the court Teemed tP 

Prax* Aim. Ciir. Chan, be of opinion that the fad of 

520. a Chan. Prac. 629. the difcovery was traverf* 

(i) 4Vin. Ab. 414. PI. 5. iable, and not being admit- 

(c) I Vem. 292- Boh. ted by the defendant ought 

Curf. Cane. 396, 397. to have been proved by 

(J)Hanbury againft Ste- the plaintifF to intitle him 

▼ens. Trm.. 1784. in Chan- to proceed at the hearing 

eery. In this cafe^ Ulrhich of the caofc. 

the- 
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the decree may be reviewed^ and ret^erfed in 
the point complained of» if it has not been 
carried into execution. If it has been carried 
into execution^ the bill may alfo pray the 
farther decree of the court, to put the party 
complaining of th^ former decree into the fi- 
tuation in which he would have been if that 
decree had not been executed. If the bill i& 
brought to review the reverfal of a former de- 
cree, it may pray that the original decree may 
fiahd (ej. The bill may alfo, if the original 
fuit has become abated, be at the fame time a 
bill of revivor C/). A fupplemental bill may 
likewife be added, if any event has happene4 
which requires it (gj ; and pairticularly if any 
perfon not a party in the original fuit becomes 
interefted in the fubjed he muft be made a 
party to the bill of review {fi) by way of fup« 
plement. 

To render a bill of review neceflary the dc- 
cree fought to be impeached mufl: have been 
iigned and inroUed. If, therefore, this has not 
been done, a decree may be- examined and re- 
verfed upon a fpecies of fupplemental bill, in 



{e) 2 Chan. Prac. 634 {g) i Vcrn. 135. 

(/) 2 Prax, Aim. Cur. {h) Hardrcs, 104. 
Cbanc. 522. 
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nature of a bill of review, where any new mat-' 
ter has been difcovered-^fince the decree fO» 
As a decree hot figned and inrolled maybe 
adtered upon a rehearing, without the affift- 
anceofa bill of review, if there is fiiffieient 
matter t6 reverfe it appearing upon the form- 
er proceedings ; the inveftigation of the de- 
cree muft be brought on by a petition of re- 
hearing (k): and the office of the fupplemental 
KU, in nature of a bill of review, is to fupply 
the defeft which occafioned the decree upon the 
former bill (^/). It is neccflary to obtain the 
leave of the court to brii^g a fiipplementd biH 
of this nature (m\ and the fame aflidaVit i* 
required for this purpofe as is neceffary to ob- 
tain leave to bring a bttt of review oh dit 
covery of new matter. The bill in its frame 
Dearly refembles a biH of review; except, that 
inftead of praying that the former decree may 
be reviewed and reverfcd, it prays that the 
caufemay be heard with refpeft to the new 
matter made the fubjcflb of the fupplemental 
bill at the fame time that it is reheard upon 



(OaAtkyns, 40. 3 At- (m)X)rder 17 Oft. 1741. 

kynsy 811. Ruks and Orders io Gb^ 1^7. 

(i) 2 y^fey, 598. aAHqpasr 139. j.Atkyns, 

)a Atkyns, 177. 8u, 2 Vcfey, 571^596. 

. . ^' the 
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^he origiqal bill, and that the plaintiff may 
'have fuch r^lipf as .the nature of the qife made 
! by the fupplemenjtal bill requires. 

3. If a.depree is m^de a^aioft a perfon who 
' had no int^r^ft ;it all in the ipatter iaxUfpute, or 
had qojtfi^ch an Iptereft as w;is fufficient to ren- 
j^0r the d|scree ag^i^.him binding upon fome 
pcrfon daiming tjifit fame Qt a ^milar inr 
xcrpfk (n\ relief xx^ Itje obtained againft error 
in (^e dec^oe by a^ biU Jin the nature of a bill 
pf i>eyicw. Thus if s^ d/?jpri?e is ma<ie againft a 
tenjint fpr life 9n|y ; a rcpaind^r-n^an in tail^ 
pr in |i?e, ca^iw)* .djqfefrt; the proceedings againft 
.the tenant fpr ^fe^^but hy a bill, {hewing the 
error in the defiree^ the incQn[i|)etpnpy in the 
tenaflit ^1; life to fi^fl^jaju the fuit, a^id the i^c- 
cruer of Ijis ow;n intctr^ft, and, tliej;pu|)pn pray- 
ii^4;bat ^ prpi^fed^s jin the on^nal czyxt^ 
jnay ^T/^y^cw^d, |u|i4 for that |)ujrpofe :that 
the other pfifty in^ afipear to^ and apfiiy^r tj^s 
WW b^l, aff d . th^ the rigjxts of j:be ^ p^irtips 
may be properly afcertaihed. A bill of this 
nature, as k does not feek to alter a decree 
made agaif^ft the pllintiff himfelf, or againft 
any perfon under whom l;re claims, may be 
,fijfld. jvjj|thfl(^t the jc^ve of the court. 



(n) 1 Ch. Cb)» Zjz^ 

G 2 4- If 
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fell theeftate t6 the b6ft advantage ind pay 
bimfeff, which the mortgagee af)p'eared to have 
acquiefced in ; the cbu'rt upon a new bill eh-, 
largfed the time fcfr perfoi^maince of the decree, 
upon the ground of the ificvi^afefe heceffity 
which prevented the ittortgacgor froiii cbniply- 
ihg with the ftrift term's of it, and alfb made 
a new decree on the ground of the matter fut)- 
fequent tb the former decree (^ij. 

6. Sometimes from the negfe<^ o? parties, 
or fome other caufe, it becomes impbffiWe 
to carry a decree into execution withott the 
farther decree of the court («). This happen^,' 
generally, in cafes w'hei'e the parties having 
negle^ed to proceed upon the decree, their 
lights under it bec6me fo embartaflfed by a 
variety of fubfequent everfts, thkt it is neceila- 
ry to have the deeree of the cotfrt tofettfe and 
afcertdn them. Scfmetim'es fach a' bill is 
exhibited by a perfori who was n6t a p^rty 
nor claims under aYiy piaft^ to the otr^^rf 
decree ; btit datftis in a iimflat itfteFeft, dr is 
unable to obtain the determination of hJ^ o<en 
rights tillthe decree is carried into eiecutioh. 
Gr it ma^ be brotigfc't by or a^ifeift a pttCm 



(0 I Ch, Ca. Si. Sec (u) 2 Chan'c. ftep! iz^^ 
alfo I Ch. Ca. 3. ^d ^/o! z Vern 409. ' 

t Cb. Cat 9, 
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claimtng as afQgnee of a party to the decree (;«). 
The court in thefe cafes in general only en- 
forces, and does not vary the decree j but on 
circumftances it has fometimes confidered the 
dircftions, and varied them in cafe of a mif- 
take (yy and it has even refufcd to enforce the- 
decree (z) j though in other cafes the couf t, and 
the houfe of lords upon an appeal, feem to have 
confidered that the law of the decree ought pot 
to be examined on a bill to carry it into ex- 
ecution (a). Such a bill may alfo be brought 
to carry into execution the judgment of an 
inferior court of equity (b\ if the jurifdi<!tion 
of that court is not equal to the pufpofe -, as 
in the cafe of a decree in Wales, which the 
defendant avoided by flying into Etigland (c) : 
but in this cafe the court thought itfelf intitled 
to examine the juftice of the decifion, though 
affirmed in the houfe of lords (d). 

A bill for this purpofe is, generally^ partly 
an original bill, and partly a bill in the nature 
pf an origin^ bill, though not liriAIy otigi- 

nal; 



(x) I Ch, Ca. 231. 3 P. (a) % Vcfcy, 231. 6. 

Wms. 197. 4 Brown. P. Brown. P. C. 395. Set 
C. 168. aJfo 2 Brown P. C. 523. 

(y) \ Vefey 239, {h) i Roll. Ab. 373. 

(») I Vcfey, 218. [c) ' Atkyns 408. 

{d) Douglas, 6, 
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nal ; and fometitnes it is likewife a bill of re^ 
vivor, or a fupplemental bill, or both. The 
frame of the bill is varied accordingly. 

7. It has been already mentioned (e)^ that 
when the intereft of a party dying is trant 
mitted to another, in fuch a manner that the 
tranfmiffion may be litigated in this court, as 
in the cafe of a devife, the fuit cannot be re- 
vived by or againft the perfon to whom the 
intereft is fo tranfmitted : but that fuch per- 
fon, if he fucceeds to the intereft of a plain tiflF, 
18 intitled to the benefit of the former fuit } 
and if he fucceeds to the intereft of a defends 
ant, the plaintiff is intitled to the benefit of 
the former fuit againft him : and that this be- 
nefit is to be obtained by an original bill in 
nature of a bill of revivor. A bill for this 
purpofe muft ftate the original bill, the pro» 
ceedings upon it, the abatement, and the man-? 
ner in which the intereft of the party dead has 
been tranfmitted ; and it muft charge the validi- 
ty of the tranfmiffion, and ftate the rights whicl\ 
haveaccrued by it. The bill is faid to be original, 
merely for want of that privity of title between) 
the party to the former and the party to the ^t- 

(f) ?• 66. 
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ter bill, though claiming the fame intereft, as 
would have permitted the continuance of the 
fuit by bill of revivor. Therefore, when the 
validity of the alleged tranfmiffion of intereft 
is eftablifhed, the party to the new bill fliall be 
equally bound by or have advantage of the 
proceedings on the original bill, as if there had 
been fuch a privity between him and the party 
to the original bill claiming the fame in- 
tereft (f) \ and the fuit is confidered as pend- 
ing from the filing of thq original bill, fo as to 
£ive the ftatute of limitations, to have the 
advantage of compelling the defendant to an« 
fwer before an aqfwer can be compelled to a 
crofs bill, and every other advantage which 
would have attended the inftitution of the fuit 
by the original bill if itxould have been con- 
tinued by bill of revivor merely {g). 

8. It has been alfo mentioQed {b)^ that if the 
intereft of a plantiff or defendant, fuing or de- 
fending in his own right, wholly determines, 
and the fame property becomes vefted in an- 
other perfon, not claiming under him; the 
j^it cannot be continued by a bill of revivor. 



•(/)2 Vera. 548, 672, (^) I P.Wm. a66* 
Free, in Ch. 134. 2 Browo. (A) P. 67. 
farlCa.529- 
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ah'd its defers cannot be fupplied by a fiipple* 
mental bifl ; but that hy an original bill in the 
riaWfeof a fupplementalbiH the benefit of the 
former pro<!eedings may be obtained. A bill 
for this purpOfe muft ftate the original bill, the 
proceedings upon it, the event which has de- 
termined the intereft of the party by or againft 
ts^hom the former bill was exhibited, and the 
manner in which the prdperty has vefted in the 
pcrfon becotoe intitled. It muft then fhew the 
gi'ound upon which the court ought to grant 
the benefit of the former fuit to or agsdnft the 
perfbh fo become intitled ; and pray tbe de- 
cree df the court adapted to the cafe of the 
plaintiff in the new bill (0- I'his bill, 
tbiou^h partaking of the nature of a fop- 
pleinental bill is not an addition to thfe origi- 
nal bill, but another original bill which in its 
confeqtrences may draw to it'felf the ^dvatitage 
of the proceedings on the formier bifl. 

IV. Informations ih evdry relpe£l follow the 
nature df bills, estcept in their flyle. Whefn 
ttiey cdhcei^n only the rights 6f the crdi^rn, or 
of thbfe whofe rights the drown takes under 
its particular proteftion, they are exhibited 
in thfe name df the king's attorney Ct folid- 

(i) 2 Brown. Pari. Ca. 320. 

tor- 
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tor.general ais the informant ; and, as before 
obferved, in the latter cafe always and in this 
former foinetimes a relator is named, who in 
reality fuftains acnd direfts the fuit. It may hap- 
pen that this perfoti has aft intereft in the matter' 
in difpnte, and fuftains the charafter of plaintiff 
ais well as of relator ; and in this cafe the plead- 
ihg is ftyled an information and bill. An in- 
formation concerning the rights of the queen, is' 
exhibited alfo in the name of her attorney-gene- 
ral. The proceedings upon an infornfiatioh ckn 
oiily abate by the death dt determination of ihte-' 
reft of the defendant. If there are feVeral rela- 
tors, the dea:th of afiy of them, While there fur- 
vives cfne, will not in Sny degree affeft the fuit : 
but if all therelitdrs die, or if there is but biti'e' 
alid thatt relator dies, the court will not permit 
afiny farther proceeding tifl an order has been ob- 
tained fo't liberty to infert the name of a new 
relator and fuch name is inferted accordingly ; 
otherwife there would be no perfon liable to 
pay the cofts (Ji) pf the fuit, in cafe the infor- 
mation fhould be deemed improper, or for any 
other reafon (hould be difmiffed. 

The difference in form between an informa- 
tion and a bill confifts merely in offering the 

(1) I Vefey, 72. 3 Vefey, 327. 

fub- 
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fubjed matter as the information of the officer 
in whofe name it is exhibited, at the relation 
of the perfon who fuggefts the fuit in thofc 
cafes where a relator is named, and in ftating 
the a£ls of the defendant to be injurious to the 
crown or to thofe whofe rights the crown thus 
endeavours to proteft. When the pleading is 
at the fame time an information and bill it is a 
compound of the forms ufed for each when 
feparately exhibited. 

In this invefiigation of the frame and end 
of the feveral kinds of bills, the matters re- 
quifite to the fufficiency of each kind have 
been generally confidered; but they will in 
fpme degree be more particularly noticed in 
the following chapter, in treating of the de*- 
fence which may be made to the feveral kinds 
of biUs and confequently of the advantages 
which may be taken of their infufficiency both 
in form an4 fubftancc* 
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CHAPTER THE SECONP. 

Of the defence to BILLS. 

SECTION L 

By whom a Suit may be defended. 

IN treating of the defence which may be 
made to a bill it will be proper to confider, 
I. By whona a fuit may be defended. II. The 
nature of the various modes of defence ; under 
which head will be confidered, i. demurrers, 
1. pleas, 3. anfwers and difclaimers, or any 
two or more of them jointly, each referring 
to a feparate and diftind): part of the bill. 

When the intereft of the crown, or of thofe 
whofe rights are under its particular protedton, 
is concerned in the defence of a fuit^ the 
king's attorney-general, or during the vacancy 
of that oiEce the folicitor general, becomes 
a nece£^y party to fopport that intereft. The 

queen's 
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queen's attorney or folicitor feems to be the 
party neceflary to defend her rights (a). 

All other bodies politic and corporate, and 
perfons who do not partake of the prerogative 
of the crown, and have no claim to its parti- 
cular proteftion, defend a fuit either by them- 
felves oic umier ithe prote&ion of or jointly with 
others. Bodies politic and corporate, and per- 
fons of full age, not lueing married women or 
idiots or lunatics, defend a fuit by themfelves ; 
but infai^ts, idiots and lunatics are in^gapable by 
themfelves of defending as they are of inftitut- 
ing a fuit j and married women can only de- 
fend jointly with their hufbands, except under 
particular circumftances, unlefs a fpecial order 
is. obtained to authorife or compel their defend- 
ing feparately. 

Infants inftitute a fuit by their next friend ; 
but to defend a fuit the court appoints them 
guardians, why are ufually their neareft rela- 
tions not concerned in point of intereft ia the 
matter in queftion. If a perfon is by age, or 
infirmities, reduced to a fecond infancy, he 
may alfo defend by guardian (b). 

Idiots and lunatics defend by their com- 
mittees, who are by order of the court ap- 

{a) Spcjt Roll. Ab.. ?.,! 3. {i) Prcc. in Chan. 429. 

^ pointed 
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ppinted guariHans fpr that pu^tpiofe ^s a ii^at* 
ter of courie ; aiui if it hajp peps that sfp idipt or 
lunatic Jias no committee, gr the cpmo^ttpph?^ 
an int;ercft oppofite to that of the p^rfon whofc 
prop^ty is entrvjQ;cd to t^ils care, a^, o^i^V: xn^y 
be obtained for apppintiag a^ipptl^er pcr^w ^ 
guariji^nfor the purpole pf c^efendn^ a fiAijt. 
Saif apcrfon who is in the conditio?? of w 
idiot or jijunatic, thqugh npt fouijid i^ych by i^- 
qj^ifidon, ^s made a^efien^dant, the court,, uppp 
prffj^er fi^^rm^tion pf hi^ inc:apav<;:f ty, ^^1 f^r 
re^ a. i^rdian to be appojgated. 

A ^^aj^i^d W9^:if^ ^k9^k ^ caij^npt by 
]tierr$;lfjnft\tute a%t,.aijid if her hji^^nd is 

P!^ i?i^''«*i^^^ 9*i*fivt(9^ t^ pf pt^ejsiipBi of 

fome othi^ripcc^as hj?riji^^tfr^ Sj^.yct^ 
by leave of the court, defend a fuit feparately 
from her hufband without the pso^dion of 
another (0» Thus if Ihc claims in oppoiition 
to any claims of her hufband, or if £he lives 
feparate from him fdj^ or difapproves the de- 
fence he wifhes her to make (e)j Ihe may ob- 
tain an order for liberty to defend the fuit fe- 
parately (fj. If a hulband is plaintiff in a fuit, 

{ey^ Vin Ab. 147. Baron (/) A feparate anfwer put 

Ic Feme. I. a. 20. in by a married . woman 

{d) Pret. in Chan. 429. without an order for the 

Tothilly 7j. , purpofe may be fupprefled 

(0 2 Atkyns, 50. 2 Eq.. as irregularly filed, 1 Ch. 

Ca. Ab. 66. Rep. 68. 

and 
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and makes his wife a defendant ; he treats her as 
a feme fole, and (he may anfwer feparately with- 
out an order of the court for the purpofe (g). 
The wife of an e^dle, or of one who has ab- 
jured the realm, may defend as (he may fue 
alone (h) ; tmd if a hufband is out of the jurif- 
didtion of the court (/) though not an exile, 
or if he cannot be found (^kjj his wife may 
be compelled to anfwer feparately. If a mar- 
ried woman obftinately refiifes to join in de- 
fence with her hufband, (he may alfo be com- 
pelled to make a feparate defence ; and for that 
purpofe an order may be obtained that procefs 
may iffue againft her feparately (/). Except 
under fuch circumfbinces a married woman can 
only defend jointly with her hufband. 

(g) 3 Atk. 478. (1) z Vern. 613. 

{b) See page 24, and 2 (k) Free, in Ch. 328. 
Vera. 104. (/) I Ch.Ca. 296. 
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C H APTE R n. 
SECTION H. 

P A R T •!. 

Of the Nature of the various Modes rf Defence to a 
Bill; andfirjl of Demurrers., 

IT has been mentioned (m) that the per- 
fbn againft whom a bill is exhibited, be« 
ing called upon to anfwer the complaint 
made againft him, may defend himfelf, i. By 
demurrer, by which he demands the judg« 
ment of the court whether he Ihall be com- 
pelled to anfwer the bill or not {n\ 2. By 
plea, whereby he fhews fome caufe why the 
fuit fhould be difmifled, delayed or barred (0). 
3* By anfwer which, controverting the cafe 
fiated by the plaintiff, confeffes and avoids, or 
traverfes and denies, the feveral parts of the 
bill (pj J or, admitting the cafe made by the bill, 
fubmits to the judgtiient of the court upon it» 

(») Pajjc 13. (p) a Weft. Symb. Chan, 

(n) Prad. Reg. 131. 194. Pra£t. Reg. 6. 

(«) Prad. Reg. 373. 

H or 
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or upon a new cafe made by the anfwer, or, 
both : or by difclaimer, which at once ter- 
minates the fuit, the defendant difclaiming all 
right in the matter fought by the bill (r). 
And all or any of thefe modes of defence may 
be joined, provided each relates to a feparatc 
and diftinft part of the bill. 

It has alfo beed obferved that the grounds 
on which defence may be made a bill, either 
by anfwer, or by difputing the right of the 
plaintiflf to compel the anfwer whfch the bill 
requires, are various both in their nature and 
in thdr ^fleft. Some of them, though a 
complete defence as td amy relief, are not fo 
as to a difcovery j and when there is no ground 
for difputing the right of the plaintiff to the 
relief prayed, or if the bill feeks only a dif- 
covery, yet if there is any impropriety in re- 
quiring the difcovery, or if it can anfWer no 
pUrpoie for whidb a court of equity ought to 
compel it, the impropriety or immaiteriafity of 
the difcovery may be iifed as a ground to pro^* 
ted the defendant from fnaking it. Different 
grounds of defence therefore may be appU- 
cable to different parts of a biU f andevterjr 
i^ecies of bill reopiirtng its o^n peculiar 

ground 
(f) Praa. Reg. 141. 
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ground to fupport it, and its own peculiar 
form to give it effcfl:, a deficiency in either of 
theie points is a ground of defence to it. 

Whenever any ground of defence is appar- 
ent on the bill itfelf, either from matter con- 
tained in it, or from defeft in its frame or 
in the cafe made by it, the proper mode* of 
defence is by demurrer. A demurrer is an al- 
legation of a defendant, which, admitting the 
matters of fad (s) allcdged by the Jbill to be 
true, ihews that as they are therein fet forth 
they are infufficient for the plaintiflf to pro- 
ceed upon or to oblige the defendant to an- 
fwer (/) ; or that for fomc reafon apparent on 
the face of the bill, or becaufe of the omiffion 
of fomc matter which ought to be contained 
therein, or for want of fome circumftances 
which ought to be attendant thereon, the de- 
fendant ought not to be compelled to anfwer. 
It therefore demands the judgment of the 
court whether the defendant fliall be conapel- 
led to make anfwer to the plaintiff's bill, or to 
fomc certain part thereof (u). The caufes of 

(^) ■ A ^demurrer confeflTes (/) Prac. Reg. 131. 
{m^er oiF faft only, and not (») 3 P. W'ms. 80. Prac, 
ttiatter of law. Lord Riym. Reg.. 132. 

H a demurrer 



( loa ) 

demurrer are merely upon matter in the bill (n\ 
oroipon the omiffion {y) of matter which ought 
to be therein or attendant thereon ; and not 
upon any foreign matter alledged by the de- 
fendant. The principal ends of a demurrer 
are, to avoid a difcovery which may be pre- 
judicial to the defendant, to cover a defedive 
title, or to prevent unneceflary expcnee. If 
no one of thefe ends is obtained, there is little 
ufe in a demurrer. For, in general,, if a de- 
•murrer would hold to a bill, the court, though 
the defendant anfwers, will not grant relief 
upon hearing the caufe. There have been, 
however, cafes in which the court has pvea 
relief upon bearing, though a demurrer to the 
relief would probably have been allowed (z)# 
But the cafes are rare^ 

Bills have been already confidered under 
three general heads ; L original bills ; 2 bilk 
not original \ and 3. bills in the nature of ovi" 
ginal bills. The feveral kinds of bills ranged 
under the fecond and third heads being con- 
fequences of bills treated of under the firft 
head, the defence which may be made to origi- 
nal bills in its variety compreheoids the.feve- 

(4f) Prac. Reg. 132. («) 3 P. Wms. i^S'^ i;a. 

O) 3 P- Wms. 3^5- Mo* 17^. Wy 1:." • t 

'■:" rar 
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ral defences which may be made to every other 
kind of bill, except fuch as arife from the pe- 
culiar form and objeds of each kind. In 
treating therefore of demurrers it will be con- 
venient firft to confider demurrers to original 
bills ; under which head the nature of demurrers 
in general and the principal grounds of demur- 
rer to every kind of bill will be neceffarily no- 
ticed : the diftinft caufes of dertiurrer peculiar 
to the ieveral other kinds of bills ^^ill be then 
mentioned : and in the third place will be . 
confidered the frame of demurrers in general, 
and the manner iiji which their validity is de-^ 
termined. 

In treating of original bills they have been 
divided into bills .praying relief, and bills 
not praying relief ; and it has been mentioned 

that both require a difcovery from the party 
againft whom the bill is exhibited. Demurrers 
to original bills may therefore be confidered 
under two heads ; lirft demurrers to relief, 
which frequently include a demurrer to difco- 
very ; and fecondly demurrers to difcovery 
only, which fometimes confequentially cfFed 
the relief. Under thefe heads will neceflarily 
be confidered the caufes of demurrer as well to 
bills which feek a difcovery only as to fu^h asi 
Jikewife pray relief, 

From 
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From what has been obferved in a precede 
ing page it may be coUedled that the principal 
grounds of objection to the relief fought by an 
original bill whicB can appear on the bill it- 
£blf and may therefore be taken advantage of 
by demurrer, are' theie (aj ; I that the fub- 
jedof the fuit is not within the jurifdiSion of a 
court of equity ; 11. that fome other court of 
equity has the- .proper jurifdicHon ; III. that 
the plaintiff is not entitled to fue by reafon of 
fome perfonal difability ; IV, that he has no 
intereft in the fubjed or no title to inftitute a 
fuit concerning it ; V. that he has no right to 
call on the defendant concerning the fubjed of 
the fuit ; VI. that the defendant has not that 
intereft in the fubjcA whjch can make him li- 
able to the claims of the plaintiff; VII. that 
for fome reafon founded on the fubftance of 
the cafe the plaintiff is not entitled to the rcr 
lief he prays. To thefe may be added, VIII. 
the deficiency of the bill to anfwer the purpofe 
of complete juftice : and IX. the impropriety 
of confounding diftinft fubjedls in the fame 



{a) It has been fjud that moft ufual to apply to the 

a defendant ipay demur to a court that the bill may be 

^ Bill if it appears upon the difmified. MoMy 47. 3564 

face of it to be brought for Bunbury 17. Corny n. 715. 



a very fmall fumj but it is 



t>ill. 



( J<^3 ) 
t)iU, or of unQeceflarUy muUiplying fi^it^. 
When the difcovery fought by th^s bill c^i only 
be afliflant to the relief prayed, a grqun^ of (}^- 
murrer to the relief wiU alfo extejEid tP (hp 
difcpvery.; hut if the 4ifcoyery may hayc a far- 
ther purpofe, the plaiati9'i][iay be in{itle4 tq it 
though he has no title to relief. Ifi cpnii4ear- 
ing, therefore, thefe fevprai grounds of 4^- 
jBiurrer to reUef> inch gp m^y^ and fuch a$ can« 
not extend to difcqveiy likew^fe wlj bp 
diftiDguiiQie.d. 

!• The general obj^s of the juriCdiSiofi 
of a court of equity baye been nociQed iii |i 
forpner ps^e ; and from thence it may b^e cdl- 
lefted that the juriiiii^lon, when i^ a^m^ |l 
poster of deci&on,isto be.e?:ercifed, jl, wherp 
the princif^es of law .by which the ord^a^^y 
courts arc guJd^ giye ^ right, but: the pow^r^s 
Mof thoie courfsare npt fvk^gi^nt to ^iforiql a cop. 
4;)letc remedy, or rhcir OTpdes of p^x)cec^ing arp^ 
inadequate to tlie purpofe ; .2. where the courts 
jof ordinary jurifidi^on ^re made inftruinents of 
injuftice ; 3. where the principles pf law by 
wiiich the ordinary courts are guided give no 
right, but upon the principles of univerfal 
juftice the interference of the judicial power is 
neceffary to prevent a wrpng, and the ^oGtivc 

Jaw 
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law is filent : and it may alfo be coUeded that 
courts of equity, without deciding upon the 
rights of the parties, adminifter to the ends of 
juftice by afiuming a jurifdidion ; 4. to remove 
impediments to the fair deciiion of a qtieftion 
in other courts ; 5. to provide for the fafety of 
property in difpute pending a litigation ; 6, 
to reflrain thes^ertion of doubtful rights in a 
manner produdive of irreparable damage ; 7* 
to prevent injury to a third perfon by the 
doubtful title of others ; and 8. to put a 
bound to vexatious and oppreflive litigation, 
and to prevent multiplicity of fuits : and 
£uther, that courts of equity, without pro- 
nouncing any judgment which may affeft the 
rights of parties, extend their jurifdiciion ; 9. 
to compel a difcovery which may affift the 
decifion of other courts } and i a to preferve 
teftimony when in danger of being loft befp«? 
the matter to which it relates can be made the 
fubjeft of judicial inveftigation. 

I. Gafes frequently occur in which the 
principles fb) by which the ordinary courts 

arq 



(B) The exiftence of of ordinary jurifdiaion ha^ 
courts of equity in £ng- fuggefted an idea that the 
land diftind from the courts ordinary courts, ajad efpe- 
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are guided in their adminiftration of juftice give 
a right) but from accident or fraud or defed in 
their mode of proceeding, thofe courts can af- 
ford no remedy, or cannot give the moft com- 
plete remedy ; and fometimes the eSedofa 
remedy attempted to be given by a court of 
ordinary jurifdidion -is defeated by fraud or 
accid^tit. ' In fuch cafes courts of equity will 
interpofe to give thofe remedies which the or« 
dinary courts would give, if their powers were 
equal to the purpofe^ or their mode of adminift« 
ering juftioe could reach the evil ; and alfo to 
enforce remedies attempted to be given by thofe 
courts when their effe^ is fa defeated. Thu^ 

cially the coarts of common time to time, the courts of 

law, have not in their ad- common law have alfo been 

miniftration of juftice any in4uced to admit as grounds . 

recourfe to fuch priociplea of their decifion, rules efta<> 

of deciiion as are merely bliHied in the courts of equi- 

ruks of equity. But in fadl ty, which they had before 

tliofc principles have been rejedled as clafhijig with efta-i 

as conftan^y applied by thp bliihed rules of the common 

ordinary courts as by the law; and for fome purpofea 

courts pf equity 5 except ^hey have alfo noticed'prin- 

whcre they have claflied ciples of decifion eftablifli- 

with eftabliflied rules of the ed in the courts of equity, 

common law, and where which the forms of proceed- 

the forms obferved in the ing in the courts of common 

proceedings of the ordinary law have not permitted then^ 

courts have not admitted of diredlly to enforce^ 



|he application. And fron^ 



where 
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wliere an inftrument on which a title is found* 
edt as a bond, is loft ; the courts of common 
law affcMrding no remedy, a court of equity will 
interfere to fupply the defe£l occafioned by the 
accident, and will give the fame remedy which 
a court of common, law would have given if 
the accident had not happened (c). If an in-r 
firument has been, deftroyed, or is fraudulent-r 
ly fuppreffed or with^held from the party 
claiming under it^ courts of equity will give 
the &me relief (d). Indeed they will generally 
lend their aid whenever by fraud or accident a 
perfon is prevented from e£kd:ually.afiertingia 
the courts of ordinary jurifdiAion rights found* 
ed on principles acknowledged by thofe courts. 
In fottie cafes where an aft of parliament has 
cxprefsly given a right, the courts of ordinary 
jurifdi6tion have been found incompetent to 
^ve a remedy, and the courts of pqwity bav^ 
therefore interpofed. Thus in the cafe of a 
perfon who had been difcharged under an aft 
for relief of infolvent debtors, by which his 
future efieds were made liable to the demand 
of his creditors, but his perfon was protei&ed ; 
the court of chancery, cxerdfing its cxtraor. 



(c) I Ch. Ca, 77. I Eq. 287, 2 Atk. 61. 
Ca. Ab J4. I Atk. (4/J i Vcfey, 5S7. 
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tf nary jurifdiaiois, enforced a judgment of % 
court of common law againft his effeds, wbich 
were fo drcumftanccd as not to be liable to 
execution at the common law (e)t Where 
parties by contraft have given a rights b^t 
have not provided a fufficient remedy, the 
courts of equity have alfo interfered* Thus 
where a rent was fettled upon a woman by 
way i>f joint ure» but ihe had no power of di& 
treis or other remedy at law, the paymentt 
according to the intent of the conveyance, was 
decreed in equity (^fj. Relief has alio been 
given where a remedy at law was originattjr 
provided^ but by fubfequent accident conU 
not be enforced^ as where by confufion of 
boundaries of lands remedy by diftreis foe 
rent was defeated (g)^ So if the remedy afr 
forded by the ordinary courts is incomplete^ 
a court of equity will lend its aid to give a 
complete remedy. Upon this ground abillwaf 
admitted for recovery of an ancient filv^r altar 
claimed by the plaintiff as treafuce-trove with* 
in his manor : for though he might have rer 
covered at law the value in an adion of trover^ 
or the thing itfelf, if it could be found, in an 
adioo of detinue ; yet as the defendant might 

{ej 3 Atk. 352. (j') I VcC ijz. 

(/) I Cii. Rep. s. 

t 

deface 
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deface it, and thereby depreciate the valuej it 
was determined that the defed of the law in 
that particular ought to be fupplied in equi- 
ty (h). And where an eftatc was held by a 
horn^ and a bill was brought by the owner of 
the eftate to have the horn delivered to him, a 
demurrer was over-ruled {ij : Ujpon the fame 
principle the jurifdiAion of the court is fup-< 
ported in the very common cafe of a bill for de- 
livery of deeds or writings (k)^ fuggefting that 
they are in the cuftody or power of th^ defends 
ant { though in early times it feems to have 
been confidered that the jurifdidUon did not 
extend to cafes where an aftion of detinue 
would lie (/)• In the cafe of contracts or a*, 
greements this principle is carried to the ex? 
tent. The principles by which the courts of 
common law dired their decisions on the fub? 
jed acknowledge the mutual right of the cour 
trafting parties to fpecific performance of the 
agreements they have made, but the mode of 
proceeding in thofe courts enables them only 
to attempt to compel performance by giving 
damages for non-performance^ Here there« 

{h) 3 P. Wms. 390. this cafe Sec 9 Edw. IV, 

(0 I Verp 273. 41. B. and Stat. 3 a Hen, 

(k) The court of chan- VIII. c. 36. f. 9. 

eery has loog ezercifed its (/) 9 ]&dw. IV. 4^' B. 

extraordinary jurifdidlion in 

fore 
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fore the courts of equity interfere, to give that 
remedy which the ordinary courts would give, 
if their mode of adminiftering juftice would 
reach the evil, by decreeing, according to the 
principles of the common law as well as of 
natural juftice, fpecific performance of the 
agreement (m). This however extends only 
to contrads of which a fpecific performance is 
eflential to juftice; for if damages for non- 
performance are all that juftice requires, as in 
the cafe of a contrad for ftock in the public 
funds, a court of equity will not interfere* 
In other cafes where compelling a i^ecific 
ad is the only complete remedy for an injury, 
and the ordinary courts can attempt to give 
this remedy only by giving damages, the courts 
of equity will interfere to give the fpecific re- 
medy, efpecially if the right has been efta- 
blifhed by the determination of the ordinary 
courts. In fome cafes, as in matters of ac« 
count, partition of eftates between tenants in 
common, and afiignment of dower, a court of 
equity will entertain jurifdidion of a fuit 

(m) The courts of equity mance: and on this head 

decree performance of agree- great complaints hare been 

ments in many cafe where made, the juftice of which it 

BO adion would lie at the is beyond the purpofe of this 

common law for non-perfor* treatife to confider. 

though 
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^ough remedy might perhaps be had in the 
courts rf comltnoiei law- The ground upon 
which the courts of equity firft interfered in 
thefe cafes feems to have been the difficulty of 
proceeding to the full extent of juftice in the 
courts of common law (n). Thus though ac- 
counts may be taken before auditors in an ac- 
tion of account in the courts of common law, 
yet a court of equity by its modes o( proceed- 
ing is enabled to inveftigate more effeftually 
long and intricate accounts in an adverfe way, 
and to compel payment of the balance which 
ever way it turns. lii the cafe of partition of 
an efiate, if the titles of the parties are in any 
degree complicated, it is extremely difficult tcJ 
proceed in the courts of common law ; and 
where the tenants in poffeffion arefeizedof 
particular eftates only, the perfons intitled in 
remainder cannot be bound by the judgment 
in a writ of partition. In the cafe of dower 
the widow is often much embarraifed in pro- 
ceeding upon a writ of dower at the commoii 
law, to difcbver the titles of her deceafed hut 
band to the eftates out of which fhe claims her 
dower, to afcertain their comparative value, 

(a) FerhapB in Some of was firft afloffied to preveot 
thefe cafes the jurifdidioii multiplicity of futts. 

and 
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and obtain a fair afiignment of a third. In 
^1 thcfe cafes therefore the courts of equity, as 
they can proceed with more effed to a complete 
deciiion upon the rights of the parties, will 
lend their ^d. But they confider themfelves in 
fo doing as fo far proceeding merely on rights 
which may be aflerted in a court of common^ 
law, that in the two cafes of partition, and af- 
iignment of dower, as no cofls can be given in 
a court of common law upon a writ of partiti- 
on or a writ of dower, no cofts are ^ven in a 
court of equity upon bills brought for the 
fiime purpofes. The courts of equity having 
gone the length of aifuming jurifdidion in a 
variety of complicated cafes of account, of 
partition, and of afiignment of dower, fbem by 
degrees to have been conlidered as having on 
&efe fubjeds a concurrent jurifdidion with 
the courts of common law in cafes where no 
difficulty would have attended the proceeding 
in thofe ccnirts. 

But except in thefe inftances, and in fome 
caies noticed in a fubfequent page, the courts 
of equity will not aflume jurifdidtion where the 
|k)wers of the ordinary courts are fuffident for 
the purpofes of juftice ; and therefore, in ge- 
neral, where a plaintiff can have as effedual and 

complete 
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complete remedy lA a court of law as in a 
court of equity, and that remedy is dear and^ 
certain fo)j a demurrer, which is in truth a 
demurrer to the jurifdiftion of the court, will 
hold. And if an accident is made aground 
to give jurifdi&ion to the court in a matter 
otherwife clearly cognizable in a court of com* 
mon law, as the lofs or want of an inftrument 
on which the plaintiflPs title is founded ; the 
court will not permit a bare fuggeflion in a 
bill to fupport its jurifdidtion, but requires a 
degree of proof of the truth of the circum* 
fiance on which it is fought to transfer the ju- 
rifdidion from a court of common law to a 
court of equity fpj^ by an affidavit of the plain- 
tiflF annexed to and filed with the bill. TTius if 
a bill is brought to obtain the benefit of an in* 
ftrument upon which an adion at law would 
lie, alledging that it is loft, and that the 
plaintiff therefore cannot have remedy at law ; 
an affidavit of the lofs muft be annexed to the 
bill, or a demurrer will hold (^qj. So in the 
cafe of a bill for difcovery of any inftrument, 
fuggefting that it is in the cuftody or power 
of the defendant, and praying any relief which 



(o) 3 Atkyns, 740- 3 0^) * ^- ^^^' 54i- 
Brown. P. C. 525. (7) i Vcfey, 346. • 

might 
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might be had at law if the inftrument was 
in the bands of the plaintiff, an afEdavit 
xniift be annexed to the bill that the inftru- 
ment is not in his cuftody or power, and that 
he knows not where it is, uniefs it is in the 
hands of the defendant. But if the relief 
fought extends merely to the delivery of the 
inftrument, or is otherwifc fuch as can oilly 
.be given in a court of equity, fuch an afEdavit 
1$ not neceftary(r). It is alfo unneceflary 
in the cafe of a bill for difcovery of .a can- 
celled inftrument, and to have another deed 
e^tecuted (s] ; for if the plaintiff had the can- 
celled inftrument in his hands he could make 
no ufe of it at law, and indeed the relief pray- 
ed is fuch as a ^ourt of equity only can give» 
A fuggeftion that the evidence of the plaintiff's 
demand is not an his power, is effential to a bill 
under thefe circumftances ; and if it is defedive 
in this point the defendant may by demurrer 
allege that there is no fuch charge in the bill 
(/)• By demurring to a. bill becaufe the plain- 
tiff may have remedy at law the, defendant will 
not be debarred of relief in equity upon ano- 
ther bill, if the plaintiff in the firft bill Ihould 
proceed at law and recover {u), 

(r) 2 P. Wms. 541. Nclf. (0 3 P. Wins. 395, . 

Rep. 78. («) 3 P. Wms. 397. 
(/) Mofely, 192. 

I Thi» 
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This objefliCfn to a bill is not confined to 
cafes cognizable in courts of common law. If 
any other court of ordinary jurifdidtion, as an 
ecclefiaftical court, court of admiralty, or court 
of iprize, is competent to decide upon the fub- 
jeft, a demurrer will equally hold : except that 
the courts of equity have in the cafe of tithe?, 
ind in the difpdfition of the eflFeSs of perfon^^ 
dying teftate or inteftatc, affumed a concurrent 
jurifdidion with the acclefiaftics^l courts, as far 
as the jurifdidion of thofe courts extends ; and 
indeed the courts of equity in manyofthefe 
cafes can give more complete reniedy than cast 
be afforded in the ecclefiaftical courts, ^ and in 
foroe cafes the only effeduarremedy. 

Courts of equity will alfo lend their aid to 
enforce the judgments of courts of ordinary 
jurifdidion; and therefore a bill may be 
brought to affift the execution of an elegit (x)^ 
or a fieri facias (jfjl, when defeated by a prior 
title, cither fraudulent or not extending to the 
whole intereft of the debtor in the property 
upon which the judgment is propofed to be 
executed. In foihe cafes, where courts of 
equity' formerly lent their aid, the Icgiflacure 
has by exprefs ftatutie proViaedfor the prflef 

(;i) Pr. itt Ch. 105, (j) I Vera, 399. i P. Wms, 44f» 

of 



( "5 ) 

of creditors ill the courts of common law; and 
confequcntly rendered the exertion of this 
jurifdi^ion in fuch cafes unneceffary. In any 
cafe to procure relief in equity the creditor 
muft (hew by his bill that he has proceeded at 
law to the extent neceflary to give him a com- 
plete title. Thus in the cafes alluded to of an 
elegit and fieri facias he muft fhew that he has 
fued out the writs the execution of which is 
avoided, or the defendant may demur (a); but 
it is not ncceifary for the plaintiff to procure 
returns to thofe writs (3). The judgments of 
the ecclefiaflical courts giving civil rights will 
receive the fame aid from a court of equity 
as thofe of the courts of common law ; and 
therefore where a pcrfon againfl: whom there 
was a fentence in an ecclefiaftcal court at the 
fuit of his wife for alimony, intended to 
avoid the execution of the fentence by leaving 
the kingdom, the court of chancery enter« 
tained a bill for a writ of ne exeat regno, to 
reftrain him from leaving the kingdom until 
he had given fecurity to pay the maintenance 
decreed (c). 

(a) I Vernon, 398. j 1777. in Chancery. But 

Atk. 200. fee i P. Wms, 

(3) Manningbam T. Ld. (c) i Ch. Ca. 115. 2 

Bofinf^roke, Elegit, Eafter Ch. Ca. 145. 2 Ventr. 345. 

I 2 2. Some- 
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articles, where the fcttlcment has been contrary 
to the evident intention of the parties in the 
articles. 

The courts of equity will interfere upon the 
fame grounds to relieve againft inftruments 
which deftroy as well as againft inftruments 
which create rights; and therefore will prevent 
a rcleafe which has been fraudulently or impro- 
perly obtained from being made a defeface in 
an adion at law. And where a fine and non- 
daim were fet up as a bar to an ejedment by 
an heir at law, who had filed a bill in equity, 
before the time had run on the fine, fot difco- 
very of title deeds, and for other purpofes, 
with a view to try his title at law, the houfe of 
lords upon an appeal reftrainedjthe fetting up 
the fine (yj. In many, cafes of accident, as 
lapfc of time, the courts of equity will alfo re- 
lieve againft the confequences of the accident 
in a court of law. Upon this ground they pro- 
ceed in the common cafe of a mortgage, where 
the ititle of a mortgagee has become abfolute 
at law upon default of payment of the mortgage 
money at the time ftipulated for payment. 

As the courts of equity will prevent the 
unfjiir ufe of an advantage in proceeding in 
a court of ordinary jurifdiftion gained by 

(/J Pinckc V. Thoroycroft, 1785. 

fraud 
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fraud or accident, they will alfo^ if the confer 
quences of the advantage have been actually 
obtained, reftoretiie injured party to his rights. 
Upon this ground there are many inftance^ 
of bills to prevent the e6Fe6t of a judgment af 
law, and to obtain relief in equity where it 
was impoffible by any means to have the, mat*- 
ter properly inveftigat^d in a court of law;^ 
or where the matter might be fo inveftigated^ 
to bring it again into a coarfe of trial (^% 

Cafes of oppreifion, where a man has^ taken 
advantage of the fituation of another to obtain 
from him an unreafoQable contraS:, have beeqi 
the fubjeds of relief on the fame ground (£) ; 
and in fome cafes the courts of equity have re- 
minded improper contrafts on the grounds of 
general policy, and to prevent a public iiicon^ 
venience; as in the cafe of fecuritics given for 
marriage b^okage, or for the obtaining of pub« 
lie offices, or employments* 

If a bin for any of thefe purpofes does 
now &ew a fufficient ground fpr a court of 
equity to interfere, the defendant may demur 
for want of matter of equity in the plaintiff's 
<:afe to fupport the jurifdidion of the court. 

(j) I C. C. 43* 3 C' I Eq. Ca. Afe. 377, ^78. 
Rep. 17. 2 Vera. 146, 2 P Wins. 424. 
190, 232, 378, 419, 437. (A) Cafes in Eq. T. Tal- 
bot. 38. 

And 
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And the courts of equity will thus reftrain and 
relieve againft the tSeO. of proceedings ia other 
courts in fuch cafes only as concern mere civil 
rights : and therefore if a bill is brought for re- 
lief againft a proceeding at law upon a criminal 
profecution, as an indidment or information, or 
a mandatory writ, as a writ of prohibition, a man* 
damus or any writ which is mandatory and not 
remedial, the defendant may demur (i). 

3. The principles of law which guide the 
decifions of the courts of ordinary jurifdi&ion, 
and efpecially the courts of common law, were 
principally formed in times when the necef^ 
fities of men were few, and their ingenuity was 
little exercifed to fuppiy their wants. Hence 
it has happened that according to the priu- 
ciples of natural and univerfal jufticc, there are 
many rights for injuries to which the law, as 
adminiftered by thofe courts, have pravided no 
remedy. This is particularly the cafe of mat- 
ters of truft and confidence, of which the or- 
dinary courts taking, in a variety of cafes, no 
cognizance, and the pofitive law being filent 
on thefubjcft, the courts of equity, confidering 
the confcience of the party intrufted asi bo^und 

(!) 2 Vcfey, 398,^ 1 Eq. Ca. Ab. 131. 
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to perform the truft, have Interfered to coin«- 
pel the performance. And in many other cafejj 
where the pofitive law has been filent, and 
there are rights in confcience for injuries^ to 
which the ordinary courts afford no remedy, 
the courts of equity have alfo interfered, en?, 
forcing the principles of univerfal juftice upon 
the ground of obligation on the confcience 
of the party againft whom they are enforced. 
To fijpport a bill in any of thefe cafes it h 
neceffary for the plaintiflF to fliew that the fub- 
]e6i of the fuit is fuch upon which a court of 
equity will aflume jurifdiclion ; and if he fails 
to do fo the defendant may demur. 

4. Courts of equity in many cafes will adl: 
as ancillary to the adminifiration of juftice in 
other courts, by removing impediments ^o the 
fair decilion of a queftion« Thus if an ejei^ 
ment is brought to try a right to land in a 
court of common law, a court of equity will 
reftrain the party in poffcflion from fetting up 
any title which may prevent the fair trial of the 
right ; as a term for years or other intereft in a 
truftee, leffee or mortgagee. But this will 
not be done in every cafe ; for as the court 
proceeds upon the principle that the party in 
pofleillon ought not in confcience to ufe an ac- 
cidental advantage to protect his pofleffion 

againf^ 
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agaunft a real right in hh adverfary. If there U 
any circumftance which meets the reafoning 
upon this prindple the court wiU not inter^ 
fere. Therefore if the poffeflfor is a pur- 
chafer for a valuable confideration without 
notice of the title of the claimant, this is a 
title in confdence equal to that of the claim- 
ant, and the court will nut reftrain the pof- 
feflfor from ufing any advantage he may be 
able to gain to defend his pofleffion. It can 
hardly appear upon the &ce of a bill that the 
defendant is in fuch a fituation, and therefore 
the benefit of this defence muft generally be 
t2^en by plea : but if the cafe ihbuld be fo 
ftated, the defendant might demur ; becaufe the 
cafe i!lated would appear to be fuch in which 
a court of equity ought not to afiume juriC^ 
idi6tion. If the matter fu|^gefted in a bill as 
an impediment to th^ determination of a quefp 
tion in a court of ordinary juriididion in fad: 
is not fbj the defendant may alio demur ; for 
then there is no pretend for the interference 
of a court of equity. 

5. Pending a litigation the property in dif^ 
pute is often in danger of being loft or injur* 
ed, and in fuch cafes a court of equity will 
interpofe to preferve it, if the powers of the 
court in which the litigation is depending are 

infuflieient 
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infuffieient for the purpofe. Thus during a 
fuit in an ecclefiaftical court for adminiftration 
of the efFefts of a perfon dead, a court of equi- 
ty will entertain a fuit for the mere prefervati- 
on of the property of the deceafcd till the liti- 
gation is determined. And pending an ejed- 
ment in a court of common law, a court of 
equity will ^eftrain the tenant in poffeflion from 
committing wafte, be felling timber ploughing 
ancient meadow or otherwife. Againft this 
inconvenience 4 rem<edy at common law was 
in many cafes provided during the pendency 
of a real a£lion by the writ of eftrepement (*); 
and when the proceeding by ejeftment became 
the ufual mode of trying a title to land, as the 
writ of eftrepement did not apply to the cafe, 
the courts of equity, proceeding on the fame 
principles, fupplied the defed. But if the 
court in which the fuit is depending canitfelf 
provide for the (afety of the. property, or the 
common law afibrds a protection, a demurrer 
will hold. 

6. A court of equity will prevent the af- 
fertion of a doubtful right in a manner pro- 
du/flive of irreparable injury. Therefore where 
the tenants of a manor, claiming a right of 
eftovers, cut down a great quantity of grow- 
ing timber of great value, their title being 

(i) F. N. B. 60. 

doubtful 
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doubtful the court entertained a bill at the 
ftiit of the lord of the manor to reftrain this 
aflferiion of it f /J; and indeed the commiffion 
of wafte of every kind, as the cutting of tim* 
ber, pulling down of houfes, ploughing of 
ancient pafture, working of mines, and the 
like, is a very frequent ground for the exer- 
dfe of the jurifdi&ion of courts of equity 
by reftrainihg the wafte till the rights of the . 
parties are determined. But in ail thefe cafes 
the title of the plaintiff muft be clearly ihewn 
by the bill, or the defendant may demur. 
The courts of equity feem to have proceeded 
upon a fimilar principle in the very common 
cafes of perfons claiming copyrright of print^^ 
ed books, and of patentees of alledged invent 
tions, in reftrsdning the publication of the 
book at the fuit of the owner of the copy, and 
the ufe of the fuppofed invention at the fuit 
of the patentees. . But in both thefe cafes the 
bill ufually feeks an account, in one of the 
book$ printed, and in the other of the profit 
arifen from the ufe of the invention : and in 
all the cafes alluded to it is frequently, if not 
conftantly, made the part of the prayer of the 
bill, that the right, if difputed and capable of 
trial in a court of common law, may be there 

{/) Stonor V. Strange. Whiting, Hill. 1768, in 
Mich. 1767, and Stoaor ▼, Chan. 

tried 
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tried and determined under the diredion of 
the court of equity ; the final objeft of the bill 
being a perpetual injunftion to reftrain the in- 
fringement of the right claiqaed by the plaintiff. 
7. It has been mentioned (m) that where 
two or more perfons claim the fame thing 
by different titles, •and another perfon is in 
danger of injury from ignorance of the real 
title to the fubjecl in difpute, courts of equity 
will affume a jurifdiftion to protect him ; and 
that the bill exhibited for this purpofe is term- 
ed a bill of interpleader, the objedpf it being 
to compel the claimants to interplead, fo that 
the court may adjudge to whom the property 
belongs and the plaintiff may be indemnified. 
The principles upon which the courts of equi* 
ty proceed iq thefe cafes are fimilar to thofe by 
which the courts of law are guided in the cafe 
of bailment: the courts of law compelling inter-i 
pleader between perfons claiming property, for 
the indemnity of a third perfon in whofe hands 
the property is, in thofe cafes only where by 
agreement of both claimants the property has 
been bailed to the third perfon ; and the courts 
of equity extending the remedy to all cafes to 
which in confcience it ought to extendi If a 

(w) Page 7 

bill 



( "6 ) 

bill of interpldader does not £bew that each of 
the defendants whom it feeks to compel to in- 
terplead claims \ right, both the defendant) 
may demur ; one becaiife the bill Ihews no 
claim of right in him, the other becaufe the 
bill {hewing no claim of right in the co-de> 
fendant ^ews no caufe ^f interpleader (n). 
Or if the plaintiff ihews no right to compel 
the defendants to interplead, whatever rights 
they may claim, each defendant may demur. 
A bill of this nature is alfo liable to a peculiar 
caufe of demurrer ; for as the court will not 
permit fuch a bill to be brought in coUufion 
with either claimant, the plaintiff, as has been 
already mentioned, is required to annex to his 
bill an affidavit that it is not exhibited in col-^ 
luiion with any of the parties, to induce the 
court to entertain jurifdidion of the fuit ; and 
the want of that affidavit is therefore a ground 
of demurrer (<?). A bill of this nature general* 
ly prays an injunftion to reflrain the proceed- 
ings of the claimants in fome other court i and 
as this may be ufed to delay the payment of 
money by the plaintiff, if any is due from him, 
he ought by his bill to offer to pay the money- 
due into court. If he does not do fo it is per-- 
haps in ftriftnefs a ground of demurrer. 

(n) I Vefcy» 248. (0) 1 Vefey, 248. 

8. ^n 
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8. In many cafes the courts <^ ordinary 
jurifdidion admit, at leaft for a certain time, of 
repeated attempts to litigatje the fame queftion. 
To put an end to the oppreflion accafioned by 
the abufe of this privilege the courts of equity 
have aiTumed a jurifdidtion. Thus anions of 
ejedment h^tving become the ufual mode of 
trying titles at the common law, and judg-/ 
ments in thofe adions not being in any degree 
conclufive, the courts of equity have interfere- 
ed i and, after repeated trials, and iatisfadory 
determinations of questions, have granted per- 
petual injundtions to reftrain farther litiga- 
tion (^p)j and thus have in fome degree put that 
reftraint upon litigation which is the policy of 
the common law in the cafe of real adions (q)» 

Courts of equity will alfo prevent multipU^ 
city of fuits ; and the cafes in which it is at- 
tempted, and the means ufed for that purpofc 
are various. With this view where oiie gene- 
ral legal right is claimed againft feveral diftind 
perfons a bill may be brought to eftabliih the 
right (r). Thus a where right of fiihery was 
daimed by a corporation throughout the courfe 
of a confiderable river, and was oppofed by the 

(/) I Brown P. C. 266. (q) Strange, 404. 
1 P. Wms. 671. 2 Brow9> (r) z Arkyns, 484. 
P.C. 217, Bunb. 158. 

lords 
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lords of manors and owners of land adjoin- 
ing, a bill was entertained tp eflablifli the 
right againft the feveral opponents, and a de- 
murrer was over-ruled (j). As bills of this 
nature are allowed merely to prevent muU 
tiplicity of fuits, by determining the rights 
of the parlies upon iffues directed by the court 
inftead of putting the plaintiff to fue a number 
of perfons feparately at law, where each fuit 
would only determine the particular right in 
queftion between the plaintiff and defendant 
in it, there is no pretence for fuch a bill where 
a right is difputed between two perfons. only, 
until the right has been tried and decided 
upon at law (/}• Indeed in mod: cafes it is 
held that the plaintiff ought to efiablifli his 
right by a determination of a court of law in 
his favour before he files his bill in equity (u) ; 
^nd if he has not fo done, and the right he 
claims has not the fanAion of long poffeflion^ 
alfid he has any means of trying the matter at 
law, a demurrer will hold (^x). If he has not 
been adually interrupted or difpoffeffed^ fo that 
he has had no opportunity of trying his right, 
he may bring a bill to efiabliih it though he 

(s) 1 Atkyns, iSl. (u) i Atkyhs, 284. 

(/) 2 Atkyns, 484. (#r) 2 Atkyns, 391. 

has 
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(has not pre3f4cu(Iy recovered in affirmance of it 
at 4aw ; and mfuch a cafe a demurrer has bete 
over-ruled (x). 

in cafes of this fort it is not ncceffary to efta- 
blifli a right at law before filing a bill where, tljc 
right appear* on record, as under letters patent 
for a new invention, in which cafe a demurrer 
to a bill for an injundiop to reftrain .an in- 
fringement of the patent right has bcqn over- 
ruled (^yj. ' So in the cafes of bills Jbrought by 
authors or thejr aflignees to reftrain the fale of 
books, where the right which is the.fpundatipn 
of the bill is grounded on an aft of parliament 
(z). And wtere a right appeared on record b^ 
a former decree of the court it was determiped 
4hat it was not necelTary to qilabliih it a,t law be- 
fore fHing a bill (a). 

A court of equity will thus edablifh and 
protefl: private ^rights, or rights, of thofe wljip 
may be coniprdiended .under oi^e comn^on 
capacity, as the inhabitaiits cjf a .parifli or 
the tenants of ^ manor ; l^ut will npt decree 
a perpetual inj.unatiop fl^r the enjoyment pf, 
nor^ablifli tne right of ^ P^^ y^9 .9^^?%^ 
in contradiftigp to a public right, as arigh 

(«) I Adcyns, 2S4. Prec. in Chan. 23 July IJ83. in 
4%»n- Sit- ' (») i-Vcfey, 476. ' 

(y) HortOB and Maltby, (a) r-Vcfty, '476. 

K to 
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to a highway or a common navigable river ; 
for that would be to injoin all the people of fin- 
gland fb). ■ ■■ i 

9*. To adminifter to the ends of juftice, with- 
out pronouncing any judgment which may af- 
feft any rights, the courts of equity in many 
cafes compel a difcovery which may enable 
other courts to decide on the fubjed. The 
cafes in which this jurifdidion is exercifed will 
be confidered in treating of demurrers to dif- 
covery only. 

10. When the teftimony of witnefs is ia 
danger of being loft before the matter to whicli 
it relates can be made the fubjed of judicial 
inveftigation, a court of equity will lend its 
aid to preferve and perpetuate the teftimony ; 
find as the courts of coiftmon law cannpt, with- 
out the confent of all parties^ examine witneiTes 
except viva voce upon the trial of an adion, 
the courts of equity will fupply this defeft by 
taking and preferving the teftimony of wit* 
neflTes going abroad or refident oujt of the king- 
dom, which may be afterwards ufed in a cQurt 
of common law. As the objed of this jurif- 
di&ion is to alfift other courts, and by preferv- 
ing evidence to prevent future litigation, there 

(i) Lord Hardwicke, in Ficrfe^ iith of May 1753. 
ZiOrd Faucoaberg aod 

arc 
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are few cafes in which the court will decline to 
cxcrdfe it. A demurrer to a bill feeking the 
benefit of it will therefore feldom lie (tf); and 
in a cafe where the court was of opinion that 
the defendant might demur both to the dif- 
covery fought and the relief prayed by a bill, 
it was held that to fo much of the bill as fought 
to perpetuate the teftimony of witnefles the de- 
fendant could not demur (d). But if the cafe 
made by the bill appears to be fuch on which 
the jurifdidion of the court does not arife, as 
if the matter to which the required teftimony 
as alledged to relate can be immediately in« 
veftigated in a court of law, a demurrer will 
hold. Still, however, where from circum- 
fiances, as the age or infirmity of witnefles or 
their intention of leaving the kingdom, it has 
been probable that the plaintiff would lofe the 
benefit of their teftimony though he ihould 
proceed with due diUgence at law ; the court 
has fttftained a bill for their examination ; 
and to avoid a demurrer in this cafe it feems 
neceffary to annex to the bill an affidavit 
of the circumftance by means of which the 



{c) I Atkyns, 451, 571. Chan. 531. i Rol. Ab. 383, 
1 Pccrc Wms. 1 1 7. Prec. in (dj i Atkyns, 4S0« 
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tcftimoiiy may prbbaBly be loft (e). A bill 
for iht examination oF a rmgie witnc& has 
been jicrmitted where bis evidence was of the 
utmoil Tih^ortancc, and he was the only wit- 
nefs to the point; apparently upon the iingle 
ground that as he was the oiily ^itnefs there 
w& danger of loiihg all evidence of the matter 
Wfofe it coiiid be given in a court df hw: 
but in this, cate ah affidavit olF the witnefs was 
annexed to the bill C/J. Hie prindple oa 
whfch it is required fn thefe cafes to ann'^x to 
the bill an affidavit of the circumftance which 
renders the examination of witnefles proper in 
a court of equity, though the matter is capable 
of ¥eing made immediately the fubjeft of a 
fuit at law, feehis to be the fame as that on 
which the pr^^ice of annexing an affidavit of 
the lofs or want ojF an inidrument, to a bill feek- 
ing to obtain in a court of equity the mere le- 
gal effed of the inftrum'ent, is founded ; name- 
ly, that the bill tends to alter the ordinary 
courfe of the adminiftration of ju{):ice, which 
ought not to be permitted upon the bkre alle- 
gation of a plaintiff in liis bill. 

XL It has been before noticed that the efta- 
fefifliftteitt df cdufts ^of -gquiVy tes ^aiiied 

{e) I Pcere Williams CfJ 3 P. Wms- 77. 1 Atk. 

ri7. >;o. 
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throii^out th.e whole fyfts^^ of our judicial 
polity, and th^^^ mpft of the i^feripr branches 
of that fyAem have jh^ir pec\ili;^r courts of 
equity, the courts qf chanijery a/Tuming a ge- 
neral ju^ifdi6lion in ciifes hot within the |)ounds 
or l?eyon4 t;^e powers of inferior iurifcjiftions. 
The principal of the inferior juiifdiftiqns in 
England are thj^f^e pf tl^e counties palatine of 
Chefter, L^ncajler apd Durham, the courts of 
^rcat feffion in Wal^s, the courts of thp tv© 
univer(iti;?s pf Oxford aiid Capibrid^e, tlie 
fipurts of the city of London and of the Cinqvi^« 
ports fgj. Thefe aire ncceflarily bounded by 
the locajity cither of the fuhjeft of the fuit 
or pf the refideoce .pf the parties litigant. 
Where thofe circu^mftanci/cs occur Tyhich 
give them jprifdifltioo, they iaye exclufiye 
jurifdLftion in matters of e9uity as well as 
uvatters of law ; and they Ijiavc their o,wn pe- 
culiar couiits of appeal, the court of clj^n- 
cery affuminjg Ap jurifdiaipn of that nature, 
though It will in fome cafe^ jceimove a fuit be- 
fore the dfscifion into t^e chancery by writ of 
certiorari. When therefof e it appears on the 
face .of a bill tb^t another court of cq^uity has 

(g) The court of ex- any perfon the privilege of 
chequer, as a court of equi- being fued there. 
tyi does notfeem to give to 

the 
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the proper jurifdiftion, cither immediately or 
by way of appeal, the defendant may demur 
to the jurifdiftion of the court of chancery. 
Thus to a bill of appeal and review of a de- 
cree in the court of the county palatine of 
Lancafter the defendant demurred, bccaufe on 
the face of the bill it was apparent that the 
court of chancery had no jurifdidion ; and the 
demurrer was allowed (i). But demurrers of 
this kind are very rare ; for the want of jurif- 
didion can hardly appear upon the face of the 
bill, at leafl: fo conclufively as is neceflary (i) 
to deprive the chancery, a court of general 
jurifdidion, of cognizance of the fuit ; and a I 

^emurrer for want of jurifdiftion founded on 
locality of the fubje£l of the fuit, which alone 
can exclude the jurifdidion of the chancery in 
a matter cognizable in a court of equity, has 
even been treated as infortnal and improper (i). 
This, however, can only be confidered as re- 
ferring to cafes where circum/lances may give the j 
chancery jurifdidion, and not to cafes where 
no circumftance can have that cffed. Thus the 
counties palatine having their peculiar and ex- 
clufive courts of equity under certain circum- 
ftances, which will be more fully confidered 

ib) I Vern. 184. (i) i Aikyp?, 544. 

(0 I Vefcy, 20J, 294» 

in 
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III another place (i), the court of ehancery 
will not interfere wheii all thofe circumftances 
attend the cafe,^ ani they are fhewn to the 
court } though if thofe circumftances are not 
&ewn, or if they are not ihewn in proper time, 
and the defendant, inftead of refting upon them 
and declining the jurifdidion, enters into the 
defence at large, the court, having general^ 
jurifdiftion, i^iii exercife it* But where no cir* 
cumjlance can give the chancery jurifdidion, as 
in the cafe alluded to of bill of appeal and 
review of a decree in a county paiatine, it will 
QOt entertain the fuit even though the defend* 
ant does not objed: to its deciding on the fub* 

jea. 

in. If a plaintiff is not intitled to fue by 
reafon of any perfohal difability, which is ap* 
parent in his bill, the defendant may demur. 
Therefore if an infant or a married woman, 
an idiot or a lunatic, exhibiting a bill, ap- 
pear upon the face of it to be thus incap- 
able of inilituting a fuit alone, and ~no next 
friend or committee is named in the bill, the 
defendant may demurs but i£ the incapacity 
does not appear upl)ii the face of the bill the 
defendant mufl: take advantage of it by plea. 
This objcdion extends to the whole bill, and 

(/) See pleas to the jurifdiAion of the court of Chancery. 

advantage 



adraixta^ inaf be tsdbea 6f k df weft in the 
cafe of a bin for cHfcovety nrtrdy as im flie 
cafe of a bill for relief. For th^ defeMsbit hk 
a bill for a <Hf<iovcry merely, beihg> aiWays in« 
titled to cofts after sf full anfweras a matter of 
courfe, wottld ^ fti^teridHy injiired by beita^ 
compelled to anfwef a btU exhibited by pbu 
fons whofc projjerty k net ia thet* own: dHffei 
fal^ and whb are thcrefok^e incapable of l^iyliig; 
the coftd. 

IV. fctereft i« thfe fttbjdft of th4 firit or 
a right in the thiikg demande^^ a^ pro- 
per title tb inftit^te: a fu^ £onceriiio|[ k^ aare 
eflbAtially neceffid-y to fuftaift al biU ; aiafd iS 
they arc not fully ihewn by the bill itfclf the 
defe&d^nt iftay dfemur. Therfcfbrc >^befd a 
proteftaht De^ct 6f kinjclaiftied a redt-chal'ge 
fettled on a pafAft on ter t^^rfi^c^ i demwrer 
was allowed (^)^ for theptaihtrff had evidefi!(>* 
lyno fight to the thing :which he demahdod. 
by his bill^ the papift beiog kicaq^bte of tak^i 
ing by ptiixfaafcv irt^ thfe ;gmnt cff the reAt- 
cfaiErgi beihg therefore utterly void. Asii 
wKcre a plamHff daiined nffldfer a wtl^ and it 
wsfs apjiareht upon the bonftru£Hon t>f the wilt 
that he had lito title^ atltouri^ ti^as zllawbdi(n) 

(m) 2 Atkps^ 2 ID. {^) ^ ^^^ 247. See aMb, 

Free, in Chan. 589* 

But 
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Bat HI t'Ms cafe k wa& faid that, if iq)on a^rgu- 
ing th« defliHirrer the court had B€>t been &d£- 
fied, and had beea th^efoFc defirous that thfe 
matter &ould be more fuUy debat^ at a de- 
Kberate heari&g {a)i the demurrer would have 
been over-ruled without prejudice to the de« 
fieiidant's inMing ob the fame matter hy way 
of aafwer(/))} which indeed it fiiould feem 
Tsas^ in all cafes be doRC without the ^>ecial 
dedsu-ation of the court that the over-ruling 
bf the demurrer ftaU be without jM^gndice* 
Though the plaintiff in a bill tnay have an in* 
tereft in the Aifajed^ yet if he has net a proper 
ikle to inftitute a fiak concerning it, a demur- 
ret will hokk Th^efore where perfons who 
bad obtained letters of adminiftration of the 
efiate of an inteftate in a foreign courts «n that 
gtotmd filed a bill feeking an account of the 
efiate^ a demurr^ wa$ allowed (f)y becaufe 
the plaintiffs did not <hew J^y their bill a com^ 
pkte title to infiknte a fint concerning the 
fttbjea: ; for though thiey might have a right 
to adminiftration in the proper ecck^afiical 

(o) Perhaps this* declara- at the hearing oF a caufe in 

fatibtt fell from the doort theOrdtnary CDUffe; andthe 

H^^ incautioufly ; as a dry difference id expence to the 

queflion upon the conflruc- parties may be confider- 

tion of a will may i)e as de- able, 

fiberitcly determined upon fp) 2 Vrf«y, 24^. 

^Vgirinewt of a deraorrtr, as (f) 3 P.Wtts. 3/1. 

cOBrt 
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court in England, and might therefore really 
have an intereft in the thing demanded by 
their bill, yet, not ihewing that they had ob- 
tained fuch adminiftration, they did not Ihew 
a complete title to inftitute their fuit. And 
where an executor does not appear by his bill 
to have proved the will of his teftator (jr), or 
appears to have proved it in an improper (r) 
or infufficient {s) court, as he does not fliew a 
complete titJe to fue as executor, a demurrer 
will hold* Want of intereft in the fubjed: of 
a fuit, or of a title to inftitute it, are objedtions 
to a bill feeking any kind of relief, or filed for 
the purpofe of difcovcry merely • Thus though 
there ar? few cafes in which a man is not in- 
titled to perpetuate the teftimony of witneffes^ 
yet if upon the face of the bill the plaintiff* ap- 
pears to have no certain right to or intereft ii| 
the matter to which he craves leave to ex- 
amine, in prefent w in future (/), a demurrer 
will hold. Therefore where a perfon claim'; 
ing as devifee in the will of a perfon living, but 
a lunatic, brought a bill to perpetuate the tefti- 
mony of witneffes to the will againft the pre* 
fumptive heir at law {uj ; an^ whpre perfons, 

whq 

(r) I P. Wms. 172. in Chancery, Mich. 1777, 

(s) 3 P. Wms. 371. (x) I Vera. 105. ; Eq, 

(0 1 P. Wra«. 766. Ca. Ab. 234. Smith v. 

(uj Smith V. Att. Gen. Watfon, in Chan. 20 June, 

176Q. 
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who would have been entitled to the perfonal 
eftate of a lunatic if he bad been then dead in« 
teftate as his next of kin, fuppoiing him legi- 
timate, brought a bill, in the life-time of the 
lunatic, to perpetuate the teftimony of wit- 
nefles to his legitimacy, againft the attorney* 
general as fupporting the rights of the 
crown (y) ; demurrers were allowed. For the 
parties in thefe cafes had no intereft which 
could be the fubjed of a fuit, they fuftained 
no charader under which they could after- 
wards ufe the depofitions (z) and therefore the 
depofitions, if taken, would have been wholly 
nugatory. So in every cafe where the plain- 
tiff in a bill (hews only the probability of a 
future title upon an event which may never 
happen, he has no right to inftirute any fuit 
concerning it, and a demurrer will hold to any 
kind of bill on that ground, which will extend 
to any difcovcry as well a^^to relief (a). If the 
claim of the plaintiff is of a matter in itfelf un- 
lawful ; as of money promifcd to a counfcllor 
at law for advce and pains in carrying on a 

fuit (bj } or of money bequeathed by a will 

/ 

1760. 2 Prax. Aim. Cor. fa) VerD.1105. i Eq. Csu 

Cane. 500. where there is Ab. 234. Smith v. Att. GesL 

the form of a demurrer. Mich. 1777. , 

(>^ Smith V. Att. Gen. in (*) Rep. Temp. Finch. 

Chan. Mich. 1777. 75. 

(«) See 2 Prax. Aim. Cur. 
Cfaanc. 501. 

to 



C Uo ) 

to pttrchafe a dukedom (b); the d^fendaat may 
demur to the bill : for the platntiff not having 
a lawful daim has no title to fue in a coxurt of 
judice. This is a ground of demiirrer to a 
bill f or a di&ov^ry merely as well a^ to a bill 
for relief. But if a plaintiff ihews a complete 
title, though a litigsited one or one that may be 
litigat^id ; as that of an adminifirator ^where a 
&it is depending to revokp the adfniniftrai- 
tion (r) J or of an adminiftrator where there 
may be another peribnal reprelentative (d) ; a 
demurrer will not hpld, at leaft tp difcovfxy. 
For in the firfl: cafe till the litigation is 4etjer- 
soined the plaintifi's tkle is good ; aod in thje' 
fecond cafe the court will not confider Jthe eg- 
defiaftical court as baying done, wrong* And 
where a doubtful title only is ihewn, it is ne- 
ceffarily fiifikient to fijpport a biH feeking thjs 
afliflance of the court to prefcrve jprop^erty in 
xiifpute pending a litigfition* Therefore wh^^ 
a fuit was pending in an ecclefiaftiqiLcourt 
touching the rcprefentation to a peribn deceaf- 
^d, a demurrer of one of the parties to that 
fuit, wiko had poffelTed the peribnal eftate of 
the deceafed, to a bill for an account filed by 
the other party was oveic^ruled (^)m For as 
the^<:-lefia^caltooufthad no means ofiecufing 

(r) I -Vem. 5/ ff:) i Atk. 286. And fee 

(J) I Vern. 1 06. 2 Brown, P. C. 476^ 

(e) 3 P. Wms. 370. 

the 
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ihe tSt&s whflft the &it there was dcpetK^fl^ 
tiic court of chancery thoiAght proper to affunwJ 
A jurifididkkm for that purpofe ; ahd tjbe daiibt 
in the tide of the parties was the very ground 
of the application to the court. 

V. A platnttff may have an interefl: in the 

fiibj c8t of his f uk, and aright to infiitute a: fiut 

cQBCcmtng it, and yet may have no right to 

call on the defendant to anfwer his demand. 

This may be for want of privity between the 

pfauntifFanddefisadazit. Thus though an ui»- 

iktisfied legatee has am intereft in the eftate €f 

liis teftator, and a right to have it;appKed to 

'xnfwer Ms demands in a diee conrfe of admi« 

niftradon.; yet he iias ao ri^t to iaftitute a 

fuit agatnft tite debtoics to his tefiator'^ efiate 

fyr the putpofe of compellii)^ tirnn to pay 

their debts in l&dsfa&iou of his legacy. For 

^ere/ismo^rivityiietween the legatee and die 

debtiom, iviso are ^anftvenMe cnly to tlie per- 

Ibmdieprefimtativie.of the teftator ; unlefs by 

cotufion JMrOmsen ^ihe rqxre&ntative 4ind the 

ddstors, *or other xoHatviral ciroamftaaoe, a dif- 

tm&L groiund is^igiven ifor aibaU by the legatee 

^iiift i;he4d>tors. Bat where an ^ent has 

4)een 'efBi|)ioyed, Us prindpal has in matny 

cafes a right to a difcovery of his tranfaftions, 

-and to detowd the property M^th which he has 

been 
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been intrufted, or the value of it, againfl: thoic 
with whom the agent has had dealings ; and 
therefore where a merchant who had employ- 
ed a factor to fell his gpods filed a bill againft 
the perfons to whom the goods had been fold, 
for an account, and to be paid the money for 
which the goods had been fold, and which had 
not been paid to the fador, a demurrer was 
over-rukd (g). 

VI. The plaintiff muft by his biU fliew fome 
daim of intereft in the defendant in the fubjed: 
of the fuit which can make him liable to the 
plaintiff's demands or the defendant may de- 
mur {h). Therefore if a bill is filed to have 
the benefit of, or to impeach an award, and the 
arbitrators are made parties, they may demur 
to the whole bill, as well to difcovery as re- 
lief (i) ; for the plaintiff* can have no decree 
againft them, nor can he read their anfwer a- 
gainft the other defendants. Indeed where an 
award has been impeached on the ground of 
grofs mifcondud in the arbitrators, and they 
have been made parties to the fuit, the court 
has gone fo far as to order them to pay cofts (k)i 
and probably, therefore, in fuch a cafe a demur- 
rer to the bill would not have been allowed. A 

(g) z Atkyns, 394. (k) 2 Atkyns, 395. 504.' 

{b) 2 Eq. Ca. Ab. 78. z Vcfcy, 315, 3 » 7- 



(«) 2 Vera. 380. 
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bankrupt made party to a bill agaiiift Us affig* 
nees touching his efote may demur to the re- 
lief, all his intereft being transferred to his af- 
fignees ; but it feems to have been generally 
underftood that if any difcovery is fought of 
his ads before he became a bankrupt he muft 
anfwer to that part of the bill for the fake of 
difcovery, and to aifift the plaintiff in obtaining 
proof, though his anfwer cannot be read againft 
his aflignees ; and otherwife the bankruptcy 
might entirely defeat juftice. Upon the fame 
principle it feems alfo to have been confidered, 
that where a perfon having had an intereft in 
the fubjed of a bill has ailigne'd that intereft, he 
may not be compelled to anfwer with refped 
to his own ads before the affignment. 

To prevent a demurrer a bill muft in many 
xrafes not only Ihew that the defendant has an 
intereft in the fubjed, but that he is liable to 
the plaintiff's demands. As where a bill was 
brought upon a ground of equity by the obligee 
in a bond againft the heir of the obligor, alledg- 
ing that the heir having affets by defcent ought 
to iatisfy the bond ; becaufe the bill did not 
exprefsly alledge that the heir was bound in 
the bond, although it did alledge that the heir 
ought to pay the debt, a demurrer was allow- 
ed (/}• So where a bill was brought by a 
leffor againft an aflignee touching a breach of 

(/) 1 Vera. 180. 
•' covenant- 
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^0!v<iiant in a lea^, and the^oveiiftiit, ike^ftaned 
in tile bill, appeared to be cdlatersd, and AOt 
iTttnoiog wkh tbe kud did not ^her^bre bind 
offigns, ^nd wasnot fiated by &e4^ dxpreisljr 
to iniid aiSgns ; the ailignee ^eaiurred, andtbe 
demuvrer was a&owed (m). 

Vlf. If for any reaibn founded on the fij^ 
ibnce of tbe oale as ftated in the bHl the plain- 
tiff is «ot in^led to tiie relief he prays the 
del^daiic <nay demur. Many oE the grounds 
of demuprer already mentioned are perhaps rti- 
iin'aUe to this head; and in e^ery inftance, iF 
4he cstfeftafeed is fuch, tbat admitting the vAtdic 
liill to be tr4ie itie cowrt ought not to give the 
^aindff tbe retief or affiftance lie requires in 
the whole or in part, the defe6: thus appearing^ 
on Che &Ge of the bill is (trffieient ground of 
denyurrer. 

yilL k Is the oonfftant aim of a eourt of 
equity to do complete jufticeby deciding upon , 
and fettling the r^ts of aH perfons interefted 
-in the fobjeft t)f the fuit, to inafce the perform- 
aiiae<)f ^te order of the <:ourt perfcftly fafe to 
thofe whoape<:omp€SHedtotri>ey4t, and to per- 
»vent ^tui^e'litigaticm. For this pwpofe all 
'perfons ^natearially interefted in the fufbje^ 
cmgbt lobe partlesto the'foit, pls^ntiffs ord^- 
feodantst, however numerous they may be^ 

(m) I Vcfcy, 5$. 

fo 
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fo that a complete decree may be made be- 
tween thofc parties* In fqme cafes (^), as In 
the inftance of creditor^, feeking an account of 
the eftate of their deceafed debtor for payment 
of their demands, a few fuing on behalf of the 
reft may fubftantiatc the fuit (r), and the 
other creditors may cpme in under the decree. 
But if a hufband fues alone for a legacy given 
to his wife (d) ; if one joint-tenant fues without 
the other (e) ; if a bill be brought againft the 
hciM)nly, where the perfonal eftate is firft liable 
to anfwer the plaintifTs demand 0^)} and in 
m^y other cafes f^), the want of proper par- 
ties is a good caufe of demurrer. In fqme cafe^, 
however, where all the perfofts interefted ^re not 
made parties, yet if there 13 fucb a privity b^- 
tween the plaintiflFs and defendants, that a con^- 
plete decree may be made, the want of parties 
(hall not be a caufe of demurrfer. Thus a bill m^y 
be brought by a lord of a manor againft fqme 
of the t,enants, or by fome of the leqaqts againft 
the, lord upon a queftion of common } or by a 
parfon for tithes againft fome of this parifliio- , 
ners ; or by feme of the parifliiq^ers againft 

(^) Prec. io Ch. 592, (TV 3 P. Wm$. 331. a At- 

Gilb. 230. kyns 51. 

(c) 2 Yefey, 3ig, 313. (g) Rep, T?mp. Finch. 4. 

(d) I Ch. -Ci. 41- Nclf. 113, aog. 3 P. Wms. 311. 
Rep. 78. . npte (I.) % Atj^ypi 290. 

(e) Rep. Temp. Finch. Nclf. Rep. 93. i Eq. fy, 
82. Ab. 72. 2 Eq. Ca. Ab. 165. 
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the parfon, to eftabliih a general modus (>&). 
And if a fufEcient reafon for not bringing a ne- 
ccffary party before the court is fuggeftcd by 
the bill ; as if the party is refident out of the 
jurifdidion of the court, and that fa£t is charg- 
ed (i); or if a perfonal reprcfentativc is a nccef- 
fary party, and the reprcfentativc is charged to 
be in litigation in the ccclefiaftical court (k); a 
demurrer will not hold. So, too, if the bill 
feeks a difcovery of the parries interefted in the 
matter in queflion, a demurrer for want of the 
neccffary parties will not hold (/)• 

A demurrer for want of parties muft fliew 
who are the proper parties : not indeed by 
name, for that might be impofTible ; but in 
fuch manner as to point out to the plaintiff 
the objeflion to his bill, and enable him to 
amend by adding the proper parties. In cafe of 
a demurrer for want of parties, the court has 
permitted the plaintiff to amend, when the 
demurrer has been held good upon argu- 
ment (m)» 

IX. llie court will not permit a plaintiff to 
demand, by one bill, feyeral matters of dif- 
ferent natures againd feveral defendants ; for 

(h) I Atkyn$, 283. Contr, (i) 2 Atkyns, 51. 

2 Eq. Ca. Ab. 170. (0 I Vera. 95. 

(«) Free, in Ch. 83. 2 (w) 2 Ch.Csi. 197. 
Atkynsy 510. 

this 



this Urould tend to load each defendant with an 
unncceffary burthen of cofts, by fwcUing the 
pleadings with the ftate of the feveral claims 
of the other defendants, with which he has no 
connexion. A defendant may therefore de- 
mur, becaufe the plaintiff demands feveral mat- 
ters of different natures of feveral defendants 
by the fame bill {ri). But as the defendants 
may combine together to defraud the plaintiff 
of his rights, and fuch a combination is ufually 
charged by a bill, it has been held that the de- 
fendant muft fo far anfwer the bill as to deny 
combination (o). In this however, the defend- 
ant muft be cautious ; for if the anfwer goes 
farther than merely to deny combination, it 
will over-rule the demurrer (p). A demurrer 
of this kind will hold only where the plaintiff 
claims feveral matters of different natures; 
but when one general right is claimed by the 
bill, though the defendants have feparate and 
diftinft rights, a demurrer will not hold. As 
where .a perfon claiming a general right to the 
folc fifhery of a river, filed a bill againft feve- 
ral, perfons claiming feveral rights in the fifliery 
as lords of manors, occupiers of lands, or other 
wife (y). For in this cafe the plaintiff did npt 

(«) i.Vern. 416, 463. {/) i Vcrn. 463. 
Hardr. 337. (q) 1 Atkyns, i82. 

(0) I Vcrn. 4-16. 

L 2 claim 
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ebtim feveral feparate and diftin6): rights, in op- 
pofition to feveral feparate and diftind rights 
claimed by the defendants ; but he claimed one 
general and entire right, though fet in oppofl- 
tion to a variety of diftinft rights claimed by the 
feveral defendants^ 

As the court will not permit the plaintiflF to 
demand by one bill feveral matters of differ- 
ent natures againft fsvdral defendants, fo it 
will not permit a bill to be brought for part 
of a matter only ; but to prevent the fplit- 
ting of caufes, and confequent multiplicity 
of fuits, will allow a demurrer upon this 
ground (r). 

A difcovery being compelled upon a bill 
praying relief for the purpofe of enabling the 
plaintiff^ to obtain that relief, the difcovery 
is in general incidental to the relief, <and a 
demurrer to the relief confequentfy extends to 
the difcovery like wife. But as the court en- 
tertains a jurifdi&ion in certain cafes for the 
mere :purpofe of compelling a difcovery, with- 
out adminiftering any relief, itmay happen that 
though a plaintiff prays by his bill relief to 
whith he is not intitled, he may yet ibewa title 
to a difcevety ; and therefore though a demur- 
rer may hold to the relief, the defendant may, 
notwithftanding be compellable to anfwer to 

(r) I Vcm, 29. • ' 

the 
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the difcovery^ th€ bill beinjg then co^iidered as 
in cfFeft a bill for a difcovery merely. Still, 
however, there may be objedions to compel- 
ling a difcovery independent of any objedion to 
relief; and though a plaintiff may be intitled 
to the relief he prays, there may yet be rea- 
fons to induce a court of equity to forbear com- 
pelling a difcovery. It remains therefore to 
coniider the objedions to a bill which are 
caufes of demurrer to difcovery only. Thefc 
are, I. that the cafe made by the bill is not 
fuch in which a court of equity aflumes a 
jurifdi£tion to compel a difcovery : II. that 
the plaintiff has no intereft in the fubje£^, or 
no intereft which intitles him to call on the 
defendant for a difcovery: III. that the de- 
fendant has no interell in the fubjeft to intitle 
the plaintiff to inftitute a fuit againft him even 
for the purpofc of difcovery : IV. although both 
plaintiff and defendant may have an interefl 
in the fubjcd, yet that there is not that privi- 
ty of title between them which gives the plain- 
tiff a right to the difcovery required by his 
bill : V. that the difcovery if obtained cannot 
be material ; and VI. that the fituation of the 
defendant renders it improper for a court of 
equity to compel a difcovery* 

I. Where a bill prays relief, the difcovery 
if material to the relief being incidental to it, a 

plaintiff 
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plaintiff fliewing a title to relief alfo (hews a 
cafe in which a court of equity will compel 
difcovery, unlefs fomc circumflance in the fitu- 
ation of the defendant renders it improper. 
But where the bill is a bill of difcovery mere- 
ly, or becomes fo in effeft, it is neceflary for 
the plaintiff to (hew by his bill a cafe in which 
a court ^of equity will affume a jurifdidion for 
the mere purpofe of compelling ^ difcovery. 
This jurifdidion is exercifed to aflift the ad- 
miniftration of juftice in the profecution or de- 
fence of fome other fuit, either in the court it- 
felf or in fome other court (j). Where the ob- 
jeQ: of a bill is to obtain a difcovery to aid the 
profecution or defence of a fuit in the court it- 
felf, as the court has already jurifdiflion of the 
fubjeft, to ftate the fuit depending is fufficient 
to give the court jurifdiftion upon the bill of 
difcovery. But if a bill is brought to aid by a 
difcovery the profecution or defence of any pro- 
ceeding not merely civil in any other court,, as 
an indifliment or information, a court of equity 
will not exercife its jurifdidion to compel a dif- 
covery, and the defendant may demur (/). And 
in the cafe of fuits merely civil in a court of 

(/) A difcovery has been Del Ris and Vallego, in 

compelled to aid the jurif- Chan, nth July 1769. 
diftion of a foreign court. (/) 2 Vefey, 398. 

Crowe and others againft 

ordi- 
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ordinary jurifdi£lion, if that court can itfelf 
compel the difcovery required a court of equity 
will not interfere (/)• Therefore where a bill 
was filed for a difcovery of the value of the 
real and perfonal eftates of the inhabitants of a 
parifli in which a church-rate had been affeflcd, 
and of the application of the money collefted, 
a demurrer was allowed, becaufe the ecclefiaili- 
cal court, to which the ordinary jurifdiftion 
belonged, was capable of compelling the difco- 
very. (u). 

11. A bill muft (hew an intereft in the plain- 
tiff in the fubjefl: to which the required dif- 
covery relates (x\ and fuch an intereft as in- 
titles him to call on the defendant for the dif- 
covery. Therefore where a plaintiflf filed a 
bill for a difcovery merely, to fupport an ac- 
tion which he alledged by his bill he intended 
to commence in a court of common law, al- 
though by this allegation he brought his cafe 
within the jurifdidion of a court of equity to 
compel a difcovery, yet the court being of opi- 
nion that the cafe ftated by the bill was not 
fuch as would fupport an adlion, a demurrer 
was allowed (y^ ; for unlefs the plaintiff had a 
title to recover in an adion at law, fuppofing 

(/) I Atk. 288. 1 Vefcy, («) Rep. Temp. Finch. 
105. 2 Vefey, 451. 36, 44. 

(«) I Atkyns, 288. (yj Dcbbieg and Lord 

Howe in|Chsin. Hil. 1782. 

his 
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his cafe to be true, he had no title to the af- 
fiftance of a court of equity to obtain from the 
confcffion of the defendant evidence of the 
truth of the cafe. And upon a bill fil^d by a 
creditor, alledging that he had obtained judg- 
meat againd his debtor, aiid that the defend- 
ant to deprive him of the benefit of his judg- 
ment had got into his hands ^bods of the 
debtor under pretence of a debt due id himfelf, 
and praying the difcovery of the goods ; the 
defendant demurred becaufe the plaintiff had 
not alledged that he had fued out execution, 

'and becaufe until he had fo done the goods 
were not bound by the judgment, and confe* 
quently the plainti^ had no title to the difco- 
very ; and the demurrer was allowed fz). 

IIL Unlefs a defendant hais fome interefl in 
the fubjed he may be examined as a witnefs, 
and therefore cannot in general be compelled 
to anfwer a bill for a difcovery (a) ; for ftrch a 
bill can only be to gain evidence, and the 
anfwer of the defendant cslnhot be read againft 
any other perfon, hot even agaittft another de- 
fendant to the fame bill (^b). But if the bill 
dates that the defendant has or claims an in- 
terefl:, a demurrer, which admits the bill to be 

. true, of courfe will not hold (r), though the 

(») I Vern. 399. (*) « Vcrn. 380. 3 P. 

{a) 1 Vcrn. 380, % At- Wms. 311. Vote H. 
kyns, 364. 1 Vefey, 426. {c) 1 Vefey, 426. 

de- 
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defendant has no intereft ; and he can then on* 
ly avoid anfwering the bill by plea. There 
feems to be an exception to the rule in the 
cafe of a corporation ; for as a corporation can 
anfwer no otherwife than under their common 
fcai, and therefore, though they anfwer falfely, 
there is no remedy againft them for perjury, it 
has been ufual where a difcovery of entries in 
the books of the corporation or of any aft 
done by the corporation has been neceffaryi to 
make their fecrctary or book-keeper or other 
officer a party ; and a demurrer becaufe the 
bill fhewed no claim of intereft in the de- 
fendant has been in fuch cafe over-ruled (d) 
So where bilk have been filed to impeach deeds 
on the ground of fraud, attornies who have pre- 
pared the deeds, and other perfons concerned 
in obtaining them, have been frequently mad^ 
defendants as parties to the fraud complained 
of, for the purpofe of obtaining a full dif- 
covery ; and no cafe appears in the books of a 
demurrer by fuch a party becaufe he had no 
claim of intereft in the matter in queftion by 
the bill, indeed an attorney under foch cir« 
eumftances being brought as a party to the fuit 
to a hearing, has been ordered to pay cofts (e) 
apparently on the fame ground as cofts were a- 

{J) 3 Pijere Williams, 31a. (*) a Atkyns, a34» 

warded 



( 154 ) 
warded againd arbitrators in the cafes of their 
mifconduft before noticed. 

IV. Although both plaintiff and defendant 
may have an interefl in the fubjedl to which 
the difcovery required is fuppofed to relate, yet 
there may not be that title of privity between 
them which can give the plaintiff a right to 
the difcovery. Thus where a bill was filed by 
a perfon claiming to be lord of a manor a- 
gainft another perfon alfo claiming to be lord 
of the fame manor, and praying, amongft 
other things, a difcovery in what manner the 
defendant derived title to the manor ; the de- 
fendant demurred becaufe the plaintiff had 
fiiewn no right to the difcovery, and the de- 
murrer was allowed (/). 

V. As the objefl: of the court in com- 
pelling a difcovery is either to enable itfelf or 
fome other court to decide on matters in dif- 
pate between the parties, the difcovery fought 
mud be material^ either to the relief prayed by 
the bill, or to fome other fuit adually inflituted 
or capable of being inftituted. If therefore the 
plaintiff does not (hew by his bill fuch a cafe 
as renders the difcovery which be feeks mate- 
rial to the relief, if he prays relief; or, does 
not (hew a title to fue the defendant in fome 

(f) Addcrley and Sparrowi iq Chan. Hil. 1779. 

other 
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Other court (/) ; or that he is^ftually involved 
in litigation with the defendant or liable to be 
fo ; and does not alfo (hew that the difcovery 
which he prays i^ material to enable him to fup- 
port or defend a fuit ; he fhews no title to the 
difcovery, and confequentiy a demurrer will 
hold. Therefore where a bill filed by a mort- 
gagor againft a mortgagee to redeem fought a 
difcovery whether the mortgagee was a truftee, 
a demurrer to the difcovery was allowed. For 
as there was no truft declared upon the mort- 
gage, it was not material to the relief prayed 
whether there was any truft repofed in the de- 
fendant or not ('gj. So where a bill was filed 
by a lord of a borough, praying, amongft other 
things, a- difcovery whether a perfon applying 
to be admitted tenant was a truftee, the defend- 
ant demurred (>&), it being wholly immaterial 
to the plaintiflF's cafe whether the defendant 
was a truftee or not. And where a bill was 
brought for a real eftate, and fought difcovery 
of proceedings in the ecclefiaftical court upon a 
gran t of adminiftration , the defendant demurred 
to that difcovery, the proceedings in the eccle- 
fiaftical court being immaterial to the plaintiff's 
cafe (i). Again, where a bill, to eftablifh an 

(f) Debbieg and Lord (h) 2 Vefcy, 396, 399. 

Howe, in Chan. HiLi782. (1) 2 Atkyns, 388. 

(^) Rep, Tcm. Finch. 214. 

agree- 



( H^ ) 

agreement for a feparate roaintcnattce for the 
defendant'^ wife, prayed a difeovery of ill 
treatment of tike wife to make her recede from 
ihe agreement, the defendant demurred to the 
^fcovcry ik) which corid not be material to 
the cafe made by the bill. But in general if it 
can be fuppofed that the difeovery may in^any 
way be material to the plaintiff in the fupport 
cr defence of any fuit the defendant will be 
Compelled to make it (/). Thus where a bi^ 
fkop filed a bill againft the patron of a living 
and a derk prefented by him, to difcover whe«- 
tberthe clerk had given a bond of refignation, 
and the patron demurred becaufe the di&overy 
either was fuch as might fubjed him to pe- 
nalties and forfeitures^ or it was immaterial to 
tiie plaintiff ; the demurrer was over-ruled, 
the court declaring a clear opinion that the 
bopd tras not fimot^iacal, but conceiving that 
l^e difeovery might be material to fupport a 
dtefence to ^ qtuire impedit upon this ground, 
«* that the bond put the clerk under the power 
«• erf the patron in derogation of the ri^ts of 
«* the ordinary (tny*' ^ 

VI. The 

(i) 1 Vera. 204» eery, Trm. 17S1. In con- 

^ {/) 1 Vcfejr, 405. fequtence of tbli decifion an 

{m) BUhop of London aofwer was put in admitting 
9fgk& Fytche^ in Chan- i^boftd, and ajno^m^^ 

be- 
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VI. The fituation of a defendant may ren- 
der it improper for a court of equity to com- 
pel a difcovery, either becaufe the difcovcry 
may fubjcd the defendant to pains or penal- 
ties, or to fome forfeiture or fomething in the 
nature of a forfeiture ; or it may hazard his 
title in a cafe where in confcience he has at 
Icaft an equal right with the perfon requiring 
the difcovery, though that right may not be 
clothed with^a perfcd legal title* 

It is a general rule, that no one is bound to 
anfwer fo as to fubjed himfelf to punifhment, 
in whatever manner that punifliment may 
arife, or whatever may be the nature of the pu- 
nifliment (n). If therefore a bill requires an 
anfwer which may fubjed the defendant to 
any pains pr penalties, he may demur to fp 
much of the bilL As if a bill charges any 
thing which, if confeffed by the anfwer, would 
fubjed the defendant to any criminal profe- 
cution (o)j or to any particular penalties } as an 

Mog t>rougfat, it wstf fioaily uon to the prioc^les Qn 
determined in the houfe of which courts of equity hare 
lords againft the patron, and proceeded in the cafes con- 
he coofequently loft his pre- fidered under the next head* 
fenutiod. Perhaps, there- («) a Vefcy, 245. x E<|, 
fore, .the pver-culing the Ca« Ab. iji* p* lo. 
demurrer was in contrs^dic- (a) .1 Vefey, 246. 2 VeC 

-r 451. 

ufurious 
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ufurious contraft ( j&), maintenance (q\ cham- 
party. And in fuch cafes, if the defendant is 
not obliged to anfwer the fads, he need not ait- 
fwer the circumftances though they have not 
fuch an immediate tendency to criminate Tr). 

If the plaintiff is alone intitled to the pe- 
nalties, and cxprefsly wifives them by his bill, 
the defendant fhall be compelled to make the 
difcovery j for it can no longer fubjeft him to 
a penalty. As if a reftor or impropriator or 
vicar files a bill for tithes ; he may waive 
the penalty of the treble value (j), to which 
he is intitled by the ftatute of 2 and 3 . Ed- 
ward VI, and thus become intitled to a difco- 
very of the tythes fubtrafted. And though a 
difcovery may fubjeft a defendant to penalties 
to which the plaintiff is not entitled, and which 
he confequentJy cannot waive, yet if the defen- 
dant has exprefsly covenanted not to plead or 
demur to the difcovery fought, which is the 
common cafe withrefpeft to fervantsof the Eaft- 
India company, he fhall be compelled to an- 
fwer (/). Where too a perfon by his own agree- 
ment fubjeAs himfelf to apayment in the nature 

(pj Tothill, 1 3 J. 1 At- (r) 1 Vef. 247, 248. 

kyns, 450. 2 Atkyns, 393. (j) i Vcrn. 60. 

22 Vin. Ab. Ufury, 0^4- (/) i Eq. Ca. Ab. 77. 

(q) Rep. Temp. Finch. 78. 
75. 3 P. Wms. 376. 

of 
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of a penalty if he.does a particular aft, a demur- 
rer to difcovery of that act will not hold. Thus 
where a leflee covenanted not to dig loam clay 
fand or gravel, except for the purpofe of build- 
ing on the land demifed, with a provifo that if 
he Ihould dig any of thofe articles for any other 
purpofe he Ihould pay to the leffor twenty 
fliillings a cart-load, and he afterwards dug 
great quantities of each article ; upon a bill 
for difcovery of the quantities, waiving any 
advantage of poflible forfeiture of the term, a 
demurrer of the leffee, becaufe the difcovery 
might fubjecl him to a payment by way of 
penalty, was over-ruled («)• 

And a party fliall not proteft himfelf againft 
relief in a court of equity, by alledging that if 
he anfwers the bill filed agaijaft him, he muft 
fubjeft himfelf to the confequences of a fuppofed 
crime, though the court will not force him by 
his own oath to fubjeft himfelf to punifliment; 
and therefore in the cafe of a bill to enquire 
into the validity of deeds upon fuggeftion of 
forgery, the court has entertained jurifdidion 
of the caufe ; and though it has not obliged 
the party to a difcovery of any fad which 



(tf) Richards againft Cole, in Chancery, Hil^ vacation 
or Brodrepp againft Cole, 1779,. 

might 
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might tend to fhew him guilty of the crime, 
has directed an iiTue to try whether the deeds 
were forged (x). 
It fhould feem that a demurrer will alfo 
• hold to any difcovery which may tend to flicw 
the defendant guilty of any moral turpitude ; 
as the birth of a child out of wedlock (jr )* But 
a mother may in fome cafes be compelled to 
difcover where her child was born, though 
it may tend to fliew the child to be an alien (z); 
for that is not a difcovery of any illegal acl, or 
of any aft which can afieft the character of the 
defendant. 

A demurrer will likewife hold to a bill re- 
quiring a difcovery which may f>ibje£t the de- 
fendant to any forfeiture (^i) of intereft : as if 
a bill is brought to difcover whether a leafe has 
been afligned without licence (^) ; or whether 
a defendant, in titled during widowhood (c) or 
liable to forfeiture of a lagacy ia cafe of mar- 
riagc without confent (rf), is married : or to 
difcover any matter which may fybjeft a de- 
fendant iQtitl^d to any offi(;e or fjranchife to a 

(*) 2 Vefey, 246. Sjce aUb (a) TpthiU, 69. 
I Eq. Ca. Ab. 131, p. 11. (b) i Vefcy, s^. 

(y) Parker, 163. See \c) 2 Chan. Rep. 68, 

howeyer.2 Vefey, 451. {d) 2 Atkyns, 36?. 2 

(«) 2 Vefcy, 28it 494, Vrfcy, 265. 

quo 
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f2^ fiff$rrimt^{dy. 5ut if tjie plaintiff is alpp^ 
iatitled to t\^ tien^^t of tbe fqrfeitun^ s^nd e«- 
prefsly waives (e) it by the bdll ; a$ ia the cafe 
cf ;i Wlfor difcQvery pf ws^fte (/); a demurrer 
wiU apt layrid : for the waivv giv^ the court 
». ground, of equity tp »wwd aa inju»ftion, iif 
thp pJajLuJt^ fttps fpr the forfcimrf C^). If tb^ 
dtfoQvejry ipught 13 of a winter which wouW 
Ihew the defiendant iaqips^bie of having any 
ifkx^if^ or title s a§ whether a {)erftH:L palming 
a iFe%} eft^e under a deviie was an aUep, and 
^pfeqttefttly incapable of taking by p^r- 
chafe (A)j ^ demurper will not hcW- And 
wh^Pf a devife over of an eftgte in cafii of isar* 
liage ws« c^cHifidered ap a conditionat IwitatioA 
awS not a$ t forfeiture* » demnrye? to ^ bill 
for a difcpyery of nsapfinge wa^ oviar-r^ited (f )• 
A de^ndftnt may in tha fame nwnnefc de^ 
wm to ?i jiifcpmry whkh mxf fnbje<^ hini tp 
any thing in. the nafiure of a :forf^tum {k)> n 
whim %. difcovef y wn3 fimg^ whether the de»- 
^o^nt wa3 edueai«d in the popi^ FeM^an> by 
wUdi he in^cuf red the incapacitieii in the jSta* 



(d) I Eq. Ca Ab. 131, (A) Parker, 144. 

p. 20. (0 a Atkps, 593. 5 At- 

/^) I Vefey, 1^6. kyns, 260. 2 Vefey, t6$. 

(0 2 Atkyns, 393. \h) 3 Atkyns, 457. 



(^) I Vcfcy, s^^ 
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tute II and 12 Will. III. (/)j or whether a 
clergyman was prefented to i fecond living, 
which avoided the firft Qm). 

If a defendant has in confcience a right equal 
to that claimed by a perfon filing a t>ill againft 
him, though not clothed with a petfeft legal 
title, this circumftance in the fituation of the 
defendant renders it improper for a court of 
equity to compel him to make any difcovery 
which may hazard his title i and if the matter 
appears clearly on the hce of the biU, a de- 
murrer will hold. The moft obvious cafe 
is that of a purchafer for a valuable con- 
iideration without notice of the plaintiflf's 
claim ; and upon this principle a jointrefs may 
demur to a bill filed by an heir at law againft 
her for a difcovery of her jointure deed, if the 
plaintiflf is not capable of confirming, or the 
bill does not Offer to confirm, the jointure, 
and the fads appear fuffidently on the face of 
the bill ; though ordinarily advantage is taken 
of this defence by way of plea (n). In general, 
however, unlefs it appears clearly by the biU 
that the plaintiff is not intitled to the difcovery 

fIJ Comyn. 661. 5 Bac. ly remore thefe incapacities* 
Ab. 800, 801. The 18 Geo. (mj 3 Atkyns, 453. 
III. c. 60 does not entire- (nj 2 Vcfcy, 45. 

he 
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he requires, or that the defendant ought not 
to be compelled to make it, a demurrer to the 
difcovery will not hold (e?). 

Where the fole object of a bill is to ob- 
tain a difcovery, fome grounds of demurrer, 
which if the bill prayed relief would extend to 
difcovery as weU as to the relief, will not hold. 
Thus a demurrer to a bill for, a difcovery mere- 
ly will not hold for want of parties, for the 
plaintiff feeks no decree : nor^ in general, for 
want of equity in the plaintiff's cafe for the 
iame reafon ; nor becaufe the bill is brought 
for the difcovery of part of a matter, for that 
is merely a demurrer becaufe the difcovery 
would be infufficient. But it fliould feem a de- 
murrer would hold to a bill for difcovery of fe- 
veral diftind matters againft feveral diftind: 
defendants. For though a defendant is H- 
ways eventually paid his cofts upon a bill of 
difcovery if both parties live, yet the court 
ought not to permit him to be put to any un- 
neceffary expence, as either the plaintiff or de- 
fendant may die pending the fuit. 

Demurrers have hitherto been noticed with 
reference only to original bills. As every other 
kind of bill is a confequence of an original 
bill, many of the caufes of demurrer which 

(i) I Vefey, 205. 

M 2 wiU 
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will applf te an original bill will alfo apply to 
every other kind ; but the peculiar form and 
object of each kind aflFord diftin6k caufes of de- 
murrer to each. Thus if a bill of revivor does 
not fliew a fufficient ground for reviving the 
fuit (^), or any part of it (y), either by or 
againft (r) the perfon by or againft whom it 
is brought, the defendant may by demurrer 
fhew caufe againft the revival (x). Indeed 
though the defendant does not demur, yet if 
the plaintiff does not ,£hew a title to revive, he 
will take nothing by his fuit at the hearing (V). 
A demurrer will alfo in many cafes hold to a 
bill of revivor brought fingly for cofts («); 
the court in general not permitting a fuit to be 
revived for that purpofe only, except where the 
cofts have been adually ta^ed before the abate- 
ment happened (x). If a fupplemental bill is 
brought upon matter arifing before the filing 
of the original bill, where the fuit is in that 
ftage of proceeding that the bill may be amend- 
ed, the defendant may demur (y). If a fup- 
plemental bill is brought upon matter arifing 
fubfequent to the time of filing the original bill, 



(f) 2 P. Wms. 348. . (/; 3 P. Wras. 348. 

(q) I Eq. Ca. Ab. 3. 4. («) 2 Eq. Ca. Ab. 3. 

(r) 2 Ch. Rq), 224, (x) Brown. Rep. 438. 

(j) 3 P. Wms. 348. (j' ) $ Atkyns, 817. 
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againft a perfon who was no party to the ori-^ 
ginal bill and claims no intereft ariiing out of 
the matters in litigation by it^ the defendant to 
the fupplemental bill may alfo demur ; efpeci- 
ally if the fupplemental bill prays that he may 
anfwer the matters charged in the original bill* 
Thefe, however, are grounds of demurrer aris- 
ing rather from the plaintiff 's having mifiaken 
his remedy, than from his being without re- 
medy. 

A crofs bill having nothing in its' nature dif- 
ferent from an original bill, with refpeft to 
which demurrers in general have been coniider* 
cd, except that it is occafioned by a former bill, 
there feems no caufe of demurier to fuch a bill 
which will not equally hold to an original bill. 
And a demurrer for want of equity will not 
hold to a crofs bil( filed by a defendant in a fuit, 
againft the plaintiff in t^ie fame fuit, touching 
the fame matter. For being drawn into the 
court by the plaintiff in the original bill, he may 
avail himCeif of the affifiance of the court, with- 
out being put to fhew a ground of equity to 
fupport its jurifdiaion (y)j a crofs bill being 
generally confidered as a defence (z), 

A bill filed by the direftion of the court for 
the purpofe of obtaining its decree touching 

(j?) Hardrcs, 160. («) 3 Atkyns, 812. 

fome 
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fome matter not in iffue by a former bill, or 
not in iffue between the proper parties, does 
not feem liable to any peculiar caufe of de- 
raurrei:. Indeed, being exhibited by order of 
the court upon hearing of another caufe, there 
is little probability that fuch a bill fliould be 
liable, in fubftance, to any demurrer. 

The conftant defence to a bill of review 
for error apparent upon a decree has been faid 
to be by plea of the decree, and demurrer 
againft opening the inrolment(fl). There feems, 
however, no neceffity for pleading the decree 
becaufe it mull be dated in tKe bill, the books 
of practice contain the forms of a demurrer 
only to fuch a Hill, and there are cafes accord- 
ingly (fe). 

Where any matter beyond the decree is to 
be offered againft opening the inrolment, as 
length of time, that matter tnuft be pleaded;; 

(a) 2 Atkyns, 5349 See ilate the decree, bat to have 

alfo 3 Atkynsy 627. and demurred alone to the bill 

I Vern, 392. of review. And in Helbut 

{h) iCh. Ca. 122. I P. and Philpot, in tl^e houfe. 

Williams, 139, and fee of Lords, 11 March, 1725, 

Kenrick t. Jones. 3 Brown, the defendant deroarred alone 

P. C. 319, 3^60, 321. in to a bill of review, and 

vrhich cafe the defendant ap- the demurrer was allowed, 

pears to have pleaded the and the order affirmed by 

decree inrolled in bar of the Lords. But fe^ i Ch, 

the firil bill wliicli dii nx Ri 

other- 
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otherwife the plsuntiffwill pot have the benefit 
of exceptions, as infancy, coverture, or the 
Jike (^). A bill of review upon the dif- 
covery of new matter and a fupplemental bill 
of the feme nature being exhibited only 
by leave of the court, the ground of the bill is 
gener^y well confidered before it is brought; 
and therefore in point of fubftance it can rarely 
be liable to a demurrer. B^t if brought upon 
new matter, and the defepdant Ihould think 
that matter pot relev^pt, probably hje might 
take advantage of it by way of demurrer, 
although the relevancy ought to be confidered 
at the time Jeave is given to bring the bill (d)f> 
Bills in the nature of bills of review do not ap- 
pear fubjed to any peculiar caufe of demurrer, 
unlefe the decree fought to be reverf^d does not 
al&A the interest of the p^rfon filing the bilL 
If upon argument of ^ demurrer to a bill of 
review the demurrer is allowed, the order a}. 
Jowing it, being inrpUed, is an effectual bar to 
another bill of review (?). If upon the face of 
a bill to carry a decree into execution th^ 
plaintiff appears to have no right to the benefit 
of the decree, the defendant piay demur, 

{c) 2 Vefey, 109. See, (e) 2 Ch. Ca. 133. 
lyowever, i Brown. Pari. 1 Vern. 135, 417, 441. 
Ca. 95. 2 V^rn. 129^ 



(^ 2 Atkyns^ 40. 
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Bilb ih the nitture Of biUi of <-etiv6r itid 
fupplemeiit at^ liable to obge^otis df tht hxtte 
fort as may be made to the kinds of bill* of 
whofe nature thejr partake. 

In addition to the feveral particular caulb^ 
df demurlrer applicable to particular kinds of 
bills, it niay be obferved that any irregularit^f 
in the frame of a bill of iany fort biay be tak^h 
advantage of by dfemurrer. Thus If a bill iS 
brought contrary lo the ufual courfe of tbfc 
court, a demurrer will hold ffj. As where 
after a decree direfting incutnbrances to be 
paid according to priority, the plaintiff, a cre- 
ditor, obtained an aifignment of an bid ttid^t- 
gagtj and filed a bill to haVe the advantage it 
would give hitti by Way of priority over thfe 
detnand^ of foitie of the defendants (g). This 
was a bill to vary a decree, and yet w^s nei- 
ther a bill of review, nor a bill Ih nature of 
a bill of review, which are the only kinds of 
bills which can be brought to afiefl: or alter a 
decree (ft), unlefe the decree has been obtained 
by fraud (/). So if a fupplementsd biH is 
brought againft a perfon not a party to the 

(/) 3 Atk. 809. Bunbu. (h) i Cha. Ca. 44. 

^6. 2 Freem. 179. 

. (g) sAtkyns, 811. ^i) 3 Atkyns 8u. Rep, 

2 Vefcy, 571, Temp. Talb. zoi. 

original 
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original btU^ praying^ thftt he thty anfwer the 
original bill, and no reafon is fuggefted why 
ht could not be made a party to the original 
bill by amendment, he may demur (*). If 
an irregularity arifes in any alteration of a bilt 
by way of amendment it may alfo bd taken 
advantage of by demurrer. As if a plaintiff 
amends his bill, and fiates a matter arifen fub- 
ftquent to the filing of the bill (/;, which con« 
ftquMtly ought to be the fubjcft of a flipple*^ 
mental bill, or bill of revivor. But if a mat* 
cer arifen fubfequent to the filing of the bill^ 
and properly the fubjeA of a fupplemental bill» 
i^ fiated by amendment and the defendant ah*' 
fWerft the amended bill, it is too late to object 
to the irregularity at the hearing fmj. For a» 
the practice of introducing by fupplemental 
bill matter arifen fiibfequent to the iniUtution 
of a fuit has been eftabliflied merely to pre* 
jTetve order in the pleadings, the reafon on 
tvhich it is founded ceafes when all the pro* 
ctedings to obtain the judgment of the court 
have been had without any inconvenience ari£i 
ing from the irregularity. 

Having thus confidered the feveral glx)und$ 
of demutiref, it may be prefer to obfervt fome 

{k) 3 Atkjtt. 817. (m) Belchier agaibft Pear- 

(/) 1 AtkyoSy 291. fon. at the RoU, 13 July 

1782. 

particulars 
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particulars with refpeftt^ the frame of demur- 
rers, the manner in which they are offered to 
the court, and the manner in which their vali« 
4ity may be determinedy or their coafequenc^s 
avoided. 

A demurrer tnuft be figned by counfel^ 
but is put in without oath, as it afferts no h£kp 
and relies merely upon matter apparent upon 
the face of the bill. It is therefore confidered^ 
that the defendant may, by advice of counfel, 
upon the fight of the bill only, be enabled to 
demur thereto (n) ; and for this reafon it is al- 
ways made the fpecial condition of an order 
giving the defendknt time to demur^ plead of 
anfwer to the plaintiff's bill, that he Ihall not 
demur alone. Whenever, therefore, the de- 
fendant has obtained an order for time, and is 
afterwards advifed to demur, he muft alfo plead 
to .or anfwer fdme part of the bill. It has been 
held, that anfwering to fome fad iipmaterial 
to the caufe, and denying combination, do not 
amount to a compliance with the terms of fuch 
an order ; and therefore, upon motion^ a de- 
murrer accompanied by fuch an anfwer has 
been difcharged (o). But great inconvenience 
may arife from this determinatiop, if firidly 



(«) Ord. in Ch. 96. (<») 2 P Wms. 286. 

adhered 
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adhered to. It often happens that a defendant 
cannot poffibly anfwer any material part of the 
bill, without over-ruling his demurrer ; it being 
held that if a defendant anfwers to any part of a 
bill to which he has demurred, generally he 
waives the benefit of the demurrer (p) ; or if 
he pleads to any part of a bill before demurred 
to, the plea will over-rule the demurrer (jj\ 
For the plaintiff may reply to a plea or anfwer, 
and thereupon examine witnefles, and hear the 
caufe; but the proper concluiion (rf* a demur? 
rer is to demand the judgment of the court 
whether the defendant ought to anfwer to fo 
much pf the bill as the demurrer extends to, 
or not (r). The condition that the defendant 
ihall not demur alone ought therefore, per- 
haps, to be confidered more liberally ; and it has 
been faid that the court will not incline to dis- 
charge a demurjrer if the defendant denies com- 
bination only where he cannot anfwer farther 
without over-ruling his demurrer (j). Indeed 
any material anfwer muft in many cafes oyer? 
rule the demurrer ; fo that giving a defendant 
leave to demur, not demurring alone is often 
ip effed giving leave to do ^ things but dog* 

(p) 3 P. Wm8. 79. 2 At- (r) 3 P. Wms. 8p. 
kyns, 157. (/) 3 Atkyns, 726, 727. 

(f) 2;Atkyns, 282- 

ging 
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ging the permiffion with a condition which 
makes it nugatory : and though the rule was 
firft adopted upon a reafonable ground^ to pre- 
rent unnecefl&ry delay, it may, if ftri<91y ob* 
ferved, contradid the maxim that a court of 
equity ougiit not for form fake to do a great 
injuftice (/)• However the modern pfadice ii 
according to the original ftriftne(s of the 
rule (u) i and it may be better, where the cafe 
requires it, to relax the rule upon fpecial ap- 
plication to the court than to permit it to be 
evaded* 

A8 a demurrer relics merely upon matter ap- 
parent on the face of the bill, fo tnuch of the bill 
as the demurrer extends to is taken for true } thus 
if a demutrtr is to the whole bill the whole (jr) 
is taken for true j if it is to aily particular dis- 
covery, the matter fought to be difcovered, and 
to which the demurrer extends^ is taken to be as 
ftated in the bill; and if the defendant demurs 
to relief only, the whole cafe made by the bill 
to ground the rctief prayed is confidered as true. 
A demurrer is therefore always preceded by a 

(t) I Vefcys 247. (x) That Is every thiog 

{u) Sir John Dynely .Dcceffary to fupport the 

Goodere againft Dean and plaintifPs cafe vfhic}^ is well 

Chap, of Worcefter, in Ex- charged in the bill, i Vef. 

chequer, 177'?. Lee againft 426, 427. 

Pafcoe, in Chancery, £aft. 

1780. 

pro* 
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proteftatioB againft the trath of the matters 
contained in the bill ; a pradice borrowed from 
the common law, and probably intended to 
avoid conclttfion in another fuit, 

A demurrer muft expre/s the feveral caufes 
of demurrer (jf); and, in cafe the demurrer 
does not go to the whole bill, it muft clear- 
ly expreis the particular parts of the bill de- 
murred to (z). If a demurrer is general to 
the whole bill, and there is any part, either as 
to the relief or the difcovery, to which the de- 
fendant ought to put in an anfwer, it is gene^ 
rally confidered that the demurrer, being entire, 
muft be over-ruled (a). But there are inftances 
of allowing a demurrer in part (b) ; apd a de- 
fendant may put in ieparate demurrers to fepa- 
rate and diftind parts of a bill for ieparate and 
diftincl caufes (c). For the fame ground of 
demurrer frequently will not apply to different 
parts of a bill, though the whole is Uable to 
demurrer j and in this cafe, one demurrer may 
be over-rulcd upon argument, and another 
allowed (d)* 

If the plaintiff conceives that there is not 
fufficient caufe apparent on hi$ bill to fupport 

Or) Ord. in Ch. 97. Car. (b) 2 Eq. Ca. Ab. 759. 
Rep. 113. 3 Brown. P. C- 538. 

(p) ^ Ve%, 451. (cj I Atkyiw, 544. 

(a) I V^fey, I4»t W 3 P- Wmg. 148. 

a de- 



( 74 ) 
a demurrer put into it, or that the demurrer 
is too exteniive or otherwife improper, he may 
take the judgment of the court upon it ; and 
if he conceives that by amending his bill he 
can remove the ground of demurrer, he may do 
fo (e) before the demurrer is argued, on pay- 
ment of cofts, which vary according to the fiate 
of the proceedings. But after a demurrer to 
the whole of a bill has been argued and al- 
lowed, the bill is out of court, and there- 
fore cannot be regularly amended (/). To 
avoid this confequence the court . has fome- 
times, inftead of deciding upon the demur- 
rer, given the plaintiff liberty to amend his 
bill, paying the cofts incurred by the defen- 
dant ; and this has been frequently done in the 
cafe of a demurrer for want of parties (^). 
Where a demurrer leaves any part of a bill un- 
touched, the whole may be amended notwith- 
fianding the allowance of the demurrer ; for the 
fuit in that cafe continues in court, the want of 
which xircumftance feems to be the reafon of 
the contrary praftice where a demurrer to the 
whole of a bill has been allowed. A demurrer 
being frequently on matter of form is not in 
general a bar to a new bill j but if the court 

(0 Mofely, 301. I Aim. (/)Page 15. note (a) 
Car. Cane. s^S' ' ^a^" (^) * ^han. Ca. 197. 
rifoD Chan. Pra^. 39. 2 £q. Ca. Ab. 1 70. 

upon 
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upon a demurrer has dearly decided upon the 
merits of the queftion between the parties^ the 
decifion may be pleaded in bar of another 
fuit (b). 

A demurrer being always upon matter ap- 
parent upon the face of the bill, and not upon 
any matter alledged by the defendant, it fome- 
times happens that a bill which, if all the parta 
of the cafe were difclofed, would be open to a 
demurrer, is fo artfully drawn as to avoid fhew- 
ing upon the face of it any caufe of demurrer. 
In this - cafe the defendant is compelled to re- 
fort to a plea, by which he may alledge mat- 
ter which, if it appeared on the face of the 
bill, would be good caufe of demurrer. For, 
in many cafes, what is a good defence by way 
of plea is alfo good as a demurrer, if the fafts 
appear fufficiently by the bill (/). 

(h) See the cafes upon (/) See Hetley, 139. Bill 
demurrers to bills of review v. Sir Atwell Lake. But 
cited in page 167. note (e), fee 3 Atkyns, 226. 
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CHAPTER n. 

S E C T I O N IL 

PART II. 

* 

Of Pleas. 

JN treating of fle^ tip (ime ord^r iw^^y te 
cqnveniently purfuc4 a^ ha* heea already 
^ied in treati^g of dcmwrexs, Plefts to origi, 
ixH bUIs will tber^re he firil i^oaficiered, aja4 
u«4er that hca4 the mature of pleads in gcnearal 
aiid the priwipal grpuncfc gf plea tq evory kiiv4 
of hiU will xu^ccSkxily be noticed ; the diftinA 
pleas applicable pocuUarly to the fevtraJ other 
kinds of bill will be next mentioned ; and in 
the third place the frame of pleas in general, 
and the manner in which their validity may be 
determined, will be confidered. Pleas to origi- 
nal bills will alfo be confidered under the two 
heads of pleas to relief, and pleas to difcovery 
only, and thefe will neceflarily involve the 
confideration of pleas to bills of difcovery 
merely. 

A demurrer has been mentioned to be the 
proper mode of defence to a bill when any ob- 

jedion 
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jetton to it is apparent on the bill itfclf either 
from matter coiaitained in it, or from AtitJ^ in 
its frame or in the cafe made by it. . When an 
objedlion to a bill is not apparent on the bill 
itfelf, if the defendant means to take advan- 
tage of it, he ought to fiiew to the court the 
matter ivhich creates the objedion, either by 
snfgrer, or by plea, which has been defined a 
fpecial anfwer (hewing or relying upon one Qr 
more things as a caufe why the fuit fliou{d be 

^ either di-fmifled delayed or barred (*^. The 
xiefi^nce proper for a plea is fuch as reduce^ the 
c»afe, or fome part of it, to a- fingle ppint, ^nd 
from tbence creates a bar to the fiut. It has 
been obferved that the end of a plea is to fave 
to the parties the exp^nce of an eKamination of 

^ witneiles at large ; and that therefore it is not 
every good defence in equity that is good as a 
plea s for that where the defence conlifts of a 
▼ariety of circumfiances there is no ufe of a 
plea, as the eKamination muft ftili be at large \ 
and the efifeft of allowing a plea would be, that 
the court would give judgment on the cir- 
cumftances of the cafe before ijiey were made 
out by proof (f). 

Fleas have been generally €onfidere4 as of 
three forts j to the jurifdidion of the court .;^ 

(i) Proc. Reg, ayj. * (i) i Atkps, 54. 1 Har, 

Chan. Prac. 356. S. C. 
N to 
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to the perfon of the plaintiff or defendant ; arid 
in bar of the fuit. As they hare been ufually 
arranged under thefc heads, it may be conve- 
nient to confider them in fome degree with 
reference to that arrangement ; but the order 
before. obferved in treating of demurrers may 
be at the lame time purfued, and pleas may 
be confidered with reference to the feveral 
grounds already mentioned on which defence 
may.bo made to a bill. 

The objeftions to the relief fought by an 
\ original bill which can be taken advantage of 
by way of plea, are nearly the (ame as thofc 
which maybe the fubjed of demurrer ; but they 
are rather more numerous, becaufe a demurrer 
can extend to fuch only as may appear on the 
bill itfelf, whereas a plea proceeds on other 
matter. The principal are, I. that the fub- 
jed of the fuit is not within the jurifdiclion of 
a court of equity ; IL that fome Other court of 
equity has the proper jurifdidion ; III. that 
the plaintiff is not entitled to fue by reafon of 
fome perfonal difability; IV. that the plain- 
tiff is not the perfon he pretends to be^ or does 
not fuftain the charader he afiumes ; V. that 
the plaintiff has no intereil in the fubjed, or 
no rig^t to inftitute a fuit concerning it ; VL 
that he has no right to call on the defendant 

concerning 
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concerning it ; Vll. that the defendant is not 
the perfon he is alleged to be, or does not fuf- 
tain ,the character he is alleged to bear ; VIII* 
that the defendant has not that intereft in the 
fubjeft which c&n make him liable to the de* 
mands of the plaintiff; and IX. that for fome 
reafon founded on the fubfiance of the cafe the 
plaintiff is not intitled to the relief he prays. 
Of thefe the fecond is the plea generally term- 
ed a plea to the jurifdiftiop of the court ; and 
the third, and the feventh, are treated as pleas 
to the perfon of the plaintiff and defendant ; 
the others are confidered as pleas iii bar of the 
fuit ; I. the deficiency of a bill to anfwer the 
purpofes of complete juftice may alfo be fliewn 
by plea, which may be confidered as in bar of 
the fuit, though perhaps a temporary bar only. 
XL The impropriety of unneceffarily multi- 
plying fuits may be the fubjeft of plea, which 
is alfo in bar of the fuit : but the inconveni- 
ence which may arife from. confounding dif- 
tinft matters in the fam^ bill, as it muft be ap- 
parent on the bill itfelf, can only be alleged by 
demurrer. 

Thofe pleas which are commonly termed 

pleas to the jurifdiflion of the court do not 

difpute the rights of the plaintiff in the fubjeft 

of the fuit, or that they are fit objefts of the 

N 2 cognizance 



tognizaiiee of a court of equity, W Aoiplf 
t£hn that the court of chancery is not the 
, proper court to talpe cognizance of thofe rights^ 
Pleas to the perfon of the plaintiff alfo do iiot 
^fpute the validity of the rights which are 
made the fobjed of the fuit, but objeA to the 
plaintiff that he is by law difabled to fue in a 
court iofjuftice, or cannot inftitute a fuit alone} 
or that he is not the perfon he pretends to be^ 
or does not fuftain the charaifter he afliimesv 
Fleas in bar are commonly deicribed as allega* 
dons of foreign matter, whereby, fuppofing 
tlie bill fo far as it is not contradifted by the 
pica (A) to be true, yet ^he fuit, or the part of 
it to which the ^ea estteqds, is barred J). Put 
this defcrtption perhaps does not compri:^ 
every kind of plea, or does not psark the di£* 
tin(^ion$ between the difibrent kipds with fuffiU 
dent accuracy* 

I. The general objeAs of the jurilBiAion of 
a court of equity, and tlie manner in which a 
want of jurifdidion may be idleged by de-* 
murr^ wlien a bill does not propofe Co attain 
any of thofe objeds, or it is apparent on thef 
face of it that none can be attained by it, have 
been already mentioned, A ca& which is not 
really fueh as will give a court of equity jucH^ 

(i) rAiSffta, 51. (0 Prac. Reg. 379, 

didioB 
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A&km cafifiot eafily be fo difgulf^d in a biil t9 
to woid a demiitr€r ; hat there mtty be id- 
ftftnces fo the contriry, ati4 in flith .<iafes ft 
fliould fetm a pier of this miitter neceflary tp 
&rtr titti: the court baB tiot jJiftHfdiai<^n of tbe 
fubj^, thoiigh perhaps unavoidabty n negativcf 
|>Iea, w<yald hold. Thus if the jurifdiiflion was 
attempted to be fovfided on tbe \ofy of an in^ 
firument, where if the def^ft ariiing from this 
fuppofed accident had not happened the courts 
of ordinary jurifdiAion could eompJetely de^ 
cidc upon the fubjei^, perhaps, a plea (hewing 
the exiftence of the inftrument, and that it was 
in the power of the plaintiff to obtain a pro- 
dudion of it, ought to be aUowed, though in- 
fiances of this fort of plea may not occur in 
pra<fHce4 For it feems highly unreafonable 
that a plaintiff by alleging a falfehdod in his 
bill ihould be permitted to involve a defendant 
Jn the eatpence of a fuit in equity, though the ^ 
bill may finally be difmiffed at the hearing of 
the' caufc if the defendant anfwers the cafe 
made by it and enters into W$ defence at 
large. No authority, however, occurs to ftip- 
port fuch a plea; and as, there is little difpo- 
fition in the CQurta pf equity to countenance 
thofe defences which teafl to prevent the pr^- 
grels of a fuit tp a hearing in the ordinary way, 

whatever 
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whatever the cxpence of the proceeding may 
be, it would hardly be prudent to endea- 
vour thus to put a ftop to an attempt to trans- 
fer the jurifdidtion of a fuit from the ordinary 
courts to a court of equity ; and indeed the 
guard put upon cafes of this kind* by requiring 
the affidavit of the plaintiffof the truth of the 
matter which he alleges by his bill to fupport 
the jurifdidion of the court, is likely to pre-* 
vent any abufe upon this head. 

II. Though the fubjcd of a fuit may be with- 
in the jurifdicHon of a court of equity, yet if 
the court of chancery is not the proper jurif- 
didion, the defendrnt may plead the matter 
which deprives the court of jurifdidion, and 
fliew to what-court the jurifdiction belongs (m)y 
and upon this ground may demand the judg- 
4Xient of the court whether he fhall be compel- 
led to anfwer the biil (n). Pleas of this nature 
arife principally where the fuit is for land with- 
in a county palatine ((?), or where the defend- 

(m) I Vefey, 203. palatine was allowed, be- 

(n) Ch. Prac. 417, 420. tween parties dwelling with- 

(o) Com. Dig. Chan. 56. in the famey and for lands; 

Chan. Prac. 420. i Chan, there, '^nd matters local. 

Ca. 41* Reported, upon Nelf. Rep» 37. 66. See alfo 

vie^ of pT^cedentSt that the Car. Rep. 6o. 

jurifilifHon of the counties 

ailt 
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ant daitns the privileges of an univerfity (p)^ 
or other particular jurifdiAion. 

The court of chancery being a fuperior court 
of general jurifdiftion, nothing fhall be intend- 
€d to be out of its jurifdiftion, which is not 
ihewn to be fo(y^ It is requifite, therefore, 
in a plea to the jurifdidion of the court, to al« 
lege that the court has not jurididion of the 
fubje6i', and to fliew by what means it is de- 
prived of jurifdiftion. It is likewife neceflary 
to £hew what court has jurifdiftion (r). If 
the plea does not properly fet forth thefe par- 
ticulars (j) it is bad in point of form (/). In 
point of fubftance it is neceflary to intitle the 
particular jurifdiftion to exclufive .cognizance 
of the fuit that it fiiould be able to give com- 
plete remedy {u). A plea, therefore, of privi- 
lege of the univerfity of Oxford, to a bill for a 
fpecific performance of an agreement touching 
lands in Middlefex, was over-ruled; for the 
univerfity court could not give complete re- 
lief (a:). And if a fuit is inftituted againft dif- 
ferent perfons, fome of whom have privilege 

(p) Car. Rep. 6;, 66^ 73. (/) i Vef. 204. 2 Vcntr. 

Z Vcntr. 362. 362. 

{q) I Vefeyi 204. (u) 2 Vcntr. 363. i Verru 

fr) I Vcrn. 59. i Vefey, 212. 
^03, 204. (x) 2 Ventris, ^6^, 

(/) SeeNclf. Rep. 51, 

and 
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and fome not (y) ; or if one defendant id not 
amenable to the particular juriididion (%) ; % 
plea will not hdd. If, Ukewife, there is a par- 
ticular jurifdi<Stion» and yet the parties to liti- 
gate any queftion are both refident within the 
jurifdi^lion of the court of chancery ; as upoa 
a bill con<;erning a mortgage of the ifland of 
Sarke, both mortgagor and noortgagee refiding 
in England ^ the court of chancery will hold 
jttrifdi£lion of the caufe : for a court of equity 
apt in perfonam (a\ So where the cour^ ii>ay 
not have juriididion to give reUef it may yeC 
entertain a bill for^a difeovery, in aid of thd 
co^rt which can give relief^ if the fame di£f 
covery cannot be there obtained } 9s if the yor- 
rifiiiAioa be in the king in council^ ^vrhere the 
defendant cannot be compelled to anfwer upoq 
orth (*)• 

Similar to a plea to the jurifdidion is the caie 
of a piet to an information charging an undue 
cleclion of a fellow of a college in one of the 
vcrfitica, " tjwtt by the ftatutes the vifitor of 
^^ the coUege ought^ to determine all contro- 
** verfies concerning elections of fellows^ and 
*« that fuch controverfies ought not to be dc 

{y\ Car. Rep, s$, 56 {a) i Vcfey, 2^4. 4 lo*- 

2aVin. Ab. 9. 213, 

(%) Hottooi 59. iff) I Vefey, 205. 

" terminer 
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** tcrmincd clfewhere (r)/* But the extent of 
the vifitor*s authority muft be averred ; and it 
mull alio be averred that he is able to do com* 
pletc juftice ''rf). And where there is a trufl: 
created^ the vifitor having no power to conopel 
performance of the truft, relief muft be had ia 
the king's courts of general jurifdiftion (tf). 

IIL In refpeft to the perfon of the plaintiflf 
it may be ihewn that he is difabled to fue as be-i* 
ing, I. outlawed^ or :, excommunicated, or 5« 
a popifh recu£int conviA, or 4. attainted in a 
premunire or of trealbn or felony, or 5, an 
alien ; or it may be (hewn, 6. that the plaintiff 
is incapable of inflituting a fuit alone. A plea 
of this kind is in the nature of 4 ple^ in abater 
meat of the fuit. 

I. A perfon outlawed is difabled from fuing 
in a court of juftice, and if a -bill is filed in his 
name the defendant may plead the outlawry, 
which whilftit remains in force will delay the 
proceeding. Thp record of the outlawry, or 
the capias thereupon, muft be pleaded fuhpede 
Jigilliy and 15 ufually annexed to the plea (/), 
A pica of outlawry, in a fuit for the fame duty 
or thing for which relief is fought by the bill, 
is iflfuflScient according to the rule of law j 

{c) 3 Aik. 662. i Vrf. 78, {#) I Vcfey, 475. 
^64. (f) Todjill, 54. Prao* 

(dj I Vefey, 474. R^ftg. t*}i, 

and 
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and fhall be difallowed of courfe as put in for 
delay. Other wife a plea of outlawry is always 
a good plea, fo long as the outlawry remains 
in force (g) ; but if that is reverfed, the plain- 
tiflF upon payment of cofts, may fue out frefli 
procefs againft the defendant, and compel him 
to anfwer the bill (A). Outlawry in a plaintiff^ 
executor or admin iflrator cannot be pleaded ; 
for he fues in auter droit (i). It is equally infuf- 
ficient if alleged in difability of a perfon named 
in a bill as the next friend of an infant plain- 
tiff (i), or in an information as a relator (/). 

2. The defendant may plead that the plaintiff 
is excommunicated, which muft be certified by 
the ordinary} either by letters patent contain- 
ing a pofitive affirmation that the plaintiff ftands 
excommunicated and for what ; or by letters 
teftimonial, reciting, " quod fcrutatis regijieriis 
" invemtur^ &c." Either of thefe certificates 
muft hcfubjigilloy and fo pleaded {m). Excom- 
munication is a good plea to an executor 

(g) Ord. in Ch. 97. ed. faid to have been allowed in 

1739. the duchy court of Lancaf^ • 

{h} Ord. in Ch. 97. ter. But the relator feems to 

(1) I Vem. 1^4. Prac. . have fuftained the chara^cr 

R^g' 277. of plaintiff, as well as of 

(k) Prac Reg. 187, relator. See 3 Bac. Ab. 762 ; 

(/) There is a cafe in Prec. and fee dfo ^ Swift. I34» 

in Ch. 13. where a plea of And. 30. 

outlawry, in difability of (m) Prac* Reg. 278. Tot-r 

the perfon of a relator, is hill, 54. 

or 
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cr adminillrator, though they fue in auter 
droit (») } but not to the next friend of an in- 
fant {p). This like the plea of outlawry, ceafes 
to be a bar when the difability is removed; and 
therefore the plaintiflF, purchafing letters of ab- 
folution, may, as at law, fue out frefli procefs, 
and compel the defendant to anfwer the bill. 

3. By ftatute 3 Ja. L c. 5. f. 1 1. every popifli 
recufant convid is in many cafes dilabled to 
fue, in the fame manner as a perfon excommu- 
nicated. The inftances of a plea of convi&ion 
of recufancy have probably been rare, as no 
traces of any occur in the books of reports, nor 
does the fofm of the plea appear in the books of 
, prafticc/ If advantage was attempted to be ta- 
ken of this ftatute, the court would probably 
require the fame averments to fupport the plea 
as are neceifary to a plea of the fame nature at 
law (/)• This plea alfo ceafes to be a bar, if 
the plaintiff, by conforming, removes the dif- 
ability. 

4* A plea, that the plaintiff is difabled from 
f^ing, being attainted, is equally rare, it would 
probably be likewife judged with the fame 
ftridnefs as if it was a plea at law (^). 

(n) Co. Litt. 134. 4 Bac, (p) 3 Bac. Ab. 780. 181. 
Ab. 369 See Lutwyche i loo. 

^0) Prac. Reg 278. [q) 2 Atkyns, 399.^ 

5^ Thcrp 
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5* There is little more to be found ia the 
book» upon the fubjea of a plea that the plain* 
tiff 28 an alien (r). An alien, who is not an aUcn 
enemy, is under no difability of fuing for any 
perfonal demand (i) j and an alien enemy may 
foe under fome circumftances (/)'• A plea has 
been put into a bill filed by an alien infidel 
not of the cbriftian faith, and was attempted 
to be fupported upoa the ground that the 
plaintiff was upon a crofs bill incapable of be* 
ing examined upon oath. The plea was ov^r^^ 
ruled without argument (ii), 

6. If a bill is filed in the name of any perfogi 
incapable ahne of infiituting a fuit ; as an in«^ , 
fant, a married woman, or an idiot or lunatic Iq 
found by inquifition ; the defendant may plead 
the infancy, the coverture (*), or the inqwifitioi^ 
pf idiotcy or lunacy, in abatement of the fuIt* 

IV. A plea, that the plaintiff is not the perfoti 
he pretends to be, or does not fuftain the cha^ 
rafler he affumes, and therefore is not intitled to 
fue as fuch CyJ^ though a negative plea, is good 

(r) 2 Atkyns, 399. 2 Via. Fi/herin qote i. p. 626. Bu| 

Ab. 274. AHett (1.) Prac. the latter cafe was afterwards 
Reg. 278, Riftal's Eatries, . reterfed in the exchequer 

252. chamber, i6th JJovembcf 

(rf) I Atkyns 51. 1784. 

(/) 3 Burr. 1 741. I Bac. (u) i Atkyns, 5^. 

Ab. 84. AUc^ (B.) Douglas, (x) Prac. Reg. 276. 

619. C6rnu and Blackburne, W Prac. Reg. 276. 
and the eafe of Anton and 
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ia abatement pf the fuit ; as where a plaintif 
iatitled hioiiielf as a4miniftrator9 and the defenil- 
ant pleaded that he wa9 not admini(lrato^f/^# 
ATid where a plaintiff intitled himfelf as admi'- 
mftrator of an intedpttey and the d^fendani: 
pleaded that the fuppofed inteftate wa^ Uv« 
iog (a) i the pbea was allowed. 

V. Intereft in the ftihjefl: of the fuit, or a 
right to the thing demanded, and proper title 
to inftitute a fyit concerning it, have been men^ 
tioned as effentially neceffary to fuAain a bill ; 
and it ha3 been obierved that if they ve not 
fully Ihewn by tbe bill itfelf the defendant may 
demurs But a title a^arently good may be 
ftated in a bill, and ycfthc plaintiff* may not 
really liave the title be fiates } either becaufc 
be mifreprefents himfelf, which has been con^^ 
fidered under the laft bead ; or becaufc he fup* 
preile$ fome circumftanpes refpe£ling his title, 
which if difcloCed would (hew, either that no^ 
thing was ever vefted in him, or that the title 
which he had has been transferred to another } 
amd thi;s the defendant may ihew by plea in bar 
of tbe fuit. An if a plaintiff claims as a pur*^ 
chafer of a real eftate, and the defendant pleads 
that he was a papift, and incapable of taking 

fyj I Vwo. 47». floB, Trio. 1773. In Chan. 

• by 
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by purcbafe(^); or a plaintiflF claims property 
under, a title accrued previous to convidion, 
of billifelf or of a perfon under whom he claims, 
of fome offence which occafioned a forfeit* 
ure(^); br previous to a bankruptcy; or 
any other defe£t in the title (^) of the plaintiff 
to the matter claimed by the bilL A plea of 
convidion of any offence which occafions for- 
feiture, as manflaughter, mud be pleaded with 
equal ftridnefs as plea of the fame nature at 
common law (d). But if a plea goes to (hew 
that no title was ever vefted in the plaintiff^ 
though for that purpofe it ftates an^ offence 
comiAitted, convidion of the offence is not ef- 
fential to the plea, and the fame ftridnefs is 
not required as in a cafe of forfeiture. Thus, in 
the exchequer, to a bill fccking a difcovery of 
the owners of a (hip captured and payment of 
ranfom, the defendants pleaded that the captor 
was a natural born fubjef): and the capture an 
a£l of piracy. Though the barons at firft 
thought that the plea could not be fupportcd 
unlefs the plaintiff had been convided of pira- 
cy, and the record of the convidion had been 
annexed to the plea, they were finally of opini- 

(a) Sec however, 18 Geo. (3) 2 Atkynsi 399. 

III. c. 60. by which thia 10- (c) Gilbert^ 228. 

capacity is, under cerUin con- . (//) 2 Atkyns, 399. 
dittoDs, remoted. 

on 
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on that as the plea Ihewed that the capture was 
not legal, and that therefore no title had ever 
been in the plaintiff, the plea was good ; and 
they allowed it accordingly (e). Pleas of want 
of title generally extend to difcovery as well as 
to relief ^J. 

It cannot 'often be neccffary to make defence 
on this ground by way of plea : for if fa£ts are 
not dated in the bill from which the court will 
infer a title in the plaintiff, though the bill does 
contain an affertion that the plaiiftiff has a 
title, the ' defendant may demur ; the aver- 
ment of title in the bill being not of a fad, but 
of the confequence of fzSts* Thus, where a 
plaintiff dated an incumbrance on a real eftate 
of which he wa& devifee, and averred that it 
was the debt of the teftator, and prayed that it 
might be paid out of the teftator's perfonal 
eftate in eafe of the realeflate devifed ; the de- 
fendant having pleaded that the teftator had 
done no aO: by which he made it his own debt, 
the plea was over-ruled, bccaufc whether it was 
his debt or not was matter of inference from" 
the fads ftated in the bill, and therefore the 
proper defence was by demurrer fgj. Accord- 

fe) Fall againft {g) Tweddell agamft 

ift May 1 782. Tweddell, 25ih May 1784, 

//^ Gilb. 229. . in Chancery. 

ingly 



( «92 ) 

ingty the defendant afterwards demarr^d, and 
thcdcmdrrcr was allowed {h). 

VI» In treating of dcmttr«r8 notice has been 
taken that though a plaintiff has an intereft in 
the fubjeft of a fuk, and a right to inftitntc a 
fuit concerning it^ yet he may have no right to 
call upon the de&ndant to anfwer his demands; 
and it has been obferved that this happens 
where there is a want . of privity of title be- 
tween the plaintiff and defendant. It would 
probaMy be difficult to frame a biH which was 
really liable to objedion on this head fo artful- 
ly as to avoid a demurrer. But if fuc?h a bill 
could be framed it ihouM feem that defence 
might ,bc made by plea. 

VII. A plea that the defendant is not the 
perfon he is. alleged to be, or does not fuftain 
the charader which he is alleged to bear. Is 
mentioned as a plea which may be fupport- 
cd (i). It fecms to have been confidered as 
more convenient for a defendant under thcfe 
circumftances to put in an anfwer, alkging 
the miftake in the bill, and praying the judge- 
tnent of the court whether he flwtfld be com- 
pelled further to anfwer the bill (k); but thjs 
in fad amounts to a plea^ though it may not 
bear the title. 

(h) Same caufc i6di jfuly (i) Car, Rep. 61. Prac. 
a 7** Reg. 278. 

(f) Plrac. Reg. 276. 

VIII. If 
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VIII. If a defendant has not that intereft in 
the fubjefl.of a fuit which can make him 
liable to the demands of the plaintiff, and the 
bill, alledging that he has or claims an interefl; 
avoids a demurrer ; he may plead the matter 
neceflary to ihew that be has no intereft (1)^ 
if the cafe is not fuch that by a general dif^ 
claimer he can fatisfy the fuit. Thus, where 
a wjtnefs to a bill was made a defendant to a 
bill brought by the heir at law to difcover the 
circumftanqes attending the execution, and 
the bill contained a charge of pretence of in- 
tereft by the defendant, though a demurrer for 
want of intereft was over-ruled becaufe it ad^ 
mitted the truth of the charge to the qontrary 
in the bill, yet the court declared an opinion 
that a defence might h^ve Ipeqi^ made by 
plea (/»). 

IX. Though the fcibje£l: of a fuit may be 
within the jurifdidion of a court of equity,, 
and the court of chancery may hav^ the pro- 
per jurifdiftion ; though the plaintiff may be 
under no perfona\ difability, and may be the 
perfon he pretends to be, j^nd have a claim of 
intereft in the fubjefl: and a right to call on the 
defendant concerning it, and the defendant 
may be the perfon heis ftatedtobe, and mayclaim. 

(/) I Vefcy^ 42$. {m) i Vefcy^ 426.. 

Q zxk 
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an inwreft in the fiibjeft wfeich may make him 
liable ta the plaintiff's demands ; with refpcft 
to which circumftanccs pleas have been already 
confidered ; ft ill the plaintiff by reafon of fomc 
additional circumllanccs may notbe intitlcd rn. 
the.wholc or in part to the relief or affiftance 
which he prays by his biW. The objcafons 
which may be made to the whole or any part of 
a fait, though liable to none of the objeSions 
before confidered, are principally the ftrbjedis 
of thofe kinds ef pleas, which are commonFy 
termed pteas in bar ; and which are ufuaHy 
ranked under the heads of, pleas of matter re- 
corded or as of record in the court itfelf or 
fome other cotirr of equity ; pleas of matters 
of record or matters in the nature of matters 
of record in fomc court, not a court of equity ; 
and ple;as of matters in pais. 

;?ieas in bar of matters recorded or as of re- 
cord m the court itfelf or fpme other court of 
cquiiy^ may be, i. a decree or order of the 
court by which the rights pf the parties are 
already determined («>, or atlotber bill for th^ 
fame cauf6 difmiffcd (e?) ; 1. another fuft de- 
pending in the court, or in aay other court of 
equity, between the fame parries for tfie fame 
caufe {py Pleas of this nature generafify go 

{«) 3 Aricyns, 6^6, (fj 3 Atkyns. 587. 59Q. 

(b) I Vcrn. 310. 

both 
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both to the difcovcry fought and the relief 
prayed by the bill. 

1. A decree, determining the rights of the 
parties and figned and inrollcd, may he ptead- 
ed to a new bill for the fame matter ; and this 
even if the party bringing the new bill was ah 
Infant at the time of the former decree : for a 
decree inrolled can only be altered upbn a bill 
of review (y). But the decree muft be in its na- 
ture final, or afterwards made fo by order, or 
it will not be a bar. Therefore a decree, for 
an account of principal and inter^fl due on a 
mortgage, and for a foreclofure iii cafe of 
non-payment, cannot be pleaded to a bill to 
recieem^ unlcfs there is a final order of foreclo- 
fure (r) : nor can t decree which has been 
made upon defaujt of the defendant in not 
appearing at the hearing be pleaded M^itbout 
an order making the decree abfolutc ; the 
terms of fuch a decree being always that it 
ihall be binding on the dcfcndatit unfcfs on be- 
ing, ferved ^ith af writ of fubpoena for the pur- 
pofe he (hall fliew caufe to the contrary. Upon 
a plea of this nature fo much of the former 
bill and anfwer mud be fee forth as i^ necef- 
(ary to ihew that thd fame point was tbdn' ifi 

(?) 3 Atkyhs, 626 (r) i Vefey, 450. 

P a iffuc 
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iffue (s). A decree or order difmiffing a former 
bill for the fame matter, may be pleaded in bar 
to a new bill (/), if the difmiffion wa$ upon hear- 
ing, and was not in terms direded to be with- 
out prejudice (u). But an order of difmiflion 
is a bar .only where the court determined that 
the plaintiff had no title to the relief fought by 
his bill ; and therefore an order difmiffing a 
bill for want of profecution i^ not a bar to ano- 
ther bill (^xj. 

A decree muft be 0gned and inrolled, or it 
cannot be pleaded in bar of a fuit (y)y though 
it may be infiftcd upon by way of anfwer (%). 
But though it cannot be pleaded direftly in bar 
of the fuit for want of inrolment, it may per- 
haps be pleaded to fhew, that the bill was ex- 
hibited contrary to the ufual courfe of the 
court, and ought not therefore to be proceeded 
Mpon. For if the decree appeared upon the 
face of the bill the defendant might demur (^a) ; 
a decree not figned and inrolled being to be al- 
tered only upon a rehearing (^b\ as a decree 

(s) 2 Atkyns, (503. 2 (y) 3 Atkyns, 809 

Vcfey, 577. fz) 2 Vefey, 577. 

(i) I Vcrn. 310. I Brown. {a) 3 Atkyns, 809, 810. 

Pari. Ca. 281. Bunbury, 56. 2 Vcfey, 

(tt) 1 Chan. Ca. 155. 571. 

(x) I Atkyns, 571. {h) 2 Vefey, 598. 

figned 
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figticd and inrollcd can be altered only upon a 

bill of review (c). 

If a bill is brought to impeach a decree on- 
the ground of fraud, ufcd in obtaining it ; 
-which, as has been obfcrved (d)^ may be done 
without the previous leave of the court \ the 
decree may be pleaded in bar of the fuit, 
with averments negativing the charges of 
fraud Xe\ fupported by an anfwcr fully deny- 
ing them (f). 

As the ground of this defence by plea of 
a decree is that the matter has been already 
decided, a decree of any court of equity, 
in its nature final or made fo by fubfequent 
order, may be pleaded in bar of a new fuit f^). 

2. Another fuit depending in the fame or 
another court of equity for the fame caufe(A)is, 
a good plea ; except, perhaps, in the cafe of a 
fuit depending in an inferior court of equity the 
cffed of which the defendant has avoided by go- 
ing outof the jurifdiaion of that court (/). The 
plea muft aver that the fecond fuit is for the fame 
matter as the firft : and therefore a plea which 

(c) I Ch. Ca. 44. z (/) I Brown. P. C. 414. 
Freem. 179. (^) 3 Brown. P. C. 584. 

(d) Page 84. {Jb) Ord. in Ch. 98. cd. 
(f^ See Davie and ChejEter, 1739 1 Ch. Ca..z4i. 3 

in'Chan. March loth, 1780. Atkyns, 587, 590. 

page 217. (/) See i Atkyns> 408. 

did 
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did nat e^prc&ly aver tbta^ though it flal^ 
matter tending to (hew it, wa$ canfidercd as^ 
bad in point of fori^^ and oyer-ruled upon ar- 
gument (>t). The plea muft alfo aver that 
there Iiave beon proceedings in the fuit ; as 
appearance, er procefe requiring appearance at 
the leaft (/)• It feems iikewifc regular to aver 
that the fuit h ftill dep^ding ("m) ; tboughf, 
as a plea o# this nature k not ufualty argued, 
but, being clearly a good plea if true, h re* 
ferred to the examination and enquiry of one 
of the mafters of the court as to the faft (n\ 
it has been held that a pofitive averment that 
the former fuit is depending is not neceffary (o}. 
And if the plaintiff f^ts down the plea to 
be argued, be admits the truth of the plea, 
that a former fmt for the feme matter is de- 
pending, and the plea mufl: therefore be allow*- 
ed (py unlefs it is defective in form. A» the 
pendency of the former fuit, unlefe admitted^ 
by the plaintiff, is made the imnaediate fubj©& 
of enquiry by one of the mafters, a plea of thisfc 
kind is not put in upon oath (y). 

It is not ncccffary to the fufficiency of the 
plea tb^t: the former fuk ftoaldr be precifely 

(fy Devk againft- Lord (n) Ord. in €k. 9S. ^d. 

^rownlow ia Cbanc. ajd* ^T^S^' 

July 1785. ^a) I V«tti ^J^. 

(1)^ i Eq. Ca. Ab. 39* (p) 1 Vern. 332.. » - . : 

(39) jAtkyns, sH- (?) i Vern, 332. 

be. 
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bctweea the hma partiei as the ht(i^. For if 
a man inftitutt^ a futt, and afterwards felU part 
of the property m qwftion to another, who 
files an original bit! touching th(^ part fo pur- 
thafcd by him, a plea of the former fuit de- 
pending touching the whole property will 
hold (r). So where one part-owner of a fhip 
filed a bill againft the hufband for an accotmt, 
and afterwards the fame part-owner and the 
reft of the owners filed a bill for the fame 
pnrpofc, the tendency of the fir^ futt was held 
a good plea to the laft (t) j for though the firft 
bill was infufficient for want of parties, yet by 
• the fccond bill the defendant was doubly vexed 
for the fame caufc. The courfe which the court 
has taken in fuch cafe has been to diftnifs the 
firft bill, and to dired the defendant in the 
fecond caufe to anfwer upon being paid the 
cofts of the plea dtewed (f). Where a fecond 
bill is brought by the fame perfon for the famt 
purpofe but in a different right ; a^ where the 
executor of an adminiftrator brought a Mil, 
conceiving himfelf to be t^ie perfonal reprefen- 
tathre of the inteftate, and afterwards procured 
admintftration de bonfrmn, and brought anorhet 
bill (^uJi the pendency of the former bllf is 

{r) I Eq. Ca. Ab. 39. (/) i Chan. Ca. 241. 

{ly J>\mmi t Httltfbiiiibn, (»} i ^^h 44. 
Miqh, 1 77 1, in Chan. 

not 
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not a good plca< The rcafon of this determi* 
nation feems to have been, that the firft bill be- 
ing wholly irregular the plaintiff could have 
no benefit from it, and it might have been dif* 
miffed upon demurrer. Where a decree is 
made upon a bill brought by a creditor on be- 
half of himfelf and all other creditors of the 
fame perfon, and another creditor comes in be- 
fore the matter to take the benefit of the de- 
cree and proves his debt, and then files a bill 
on behalf of himfelf and the other creditors, 
the defendants may plead the pendency of the 
former fuit ; for a man coming under a decree is 
quqft a party {xS) The proper way for a credi- 
tor in fuch a fituation to proceed, if the plain-> 
tiff in the original fuit is dilatory, is by appli- 
cation to the court for liberty to condud the 
caufe. 

If a plaintiff fues a defendant at the fame 
time for the fame caufe at common law and 
in equity, the defendant, after anfwer put in, 
may apply to the court that the plaintiff may 
make his eledion where he will proceed ; but 
cannot plead, the pendency of the fuit at com- 
mon law in bar of the fuit in equity (y), though 
the praftice was fomerly otherwife (zj. 

(x) 3 Atkyns, 557>^|3^' (») Ord. in Chan. 99, cd. 
(j^) 3 P- Wms. 90. 1739. 

Pleas 
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ftcas in bar, of matters of teCord, or of 
tnatters in the nature of matters of record, ivl^ 
fomc court not being a court of equity, may 
be, I. a fine, a. a recovery, 3, a judgment at 
law, or fentence of fomc other court. 

I. A plea of a fine and non-claim, though a 
legal bar, yet is equally good m equity (aj^ 
provided it is pleaded with proper aver- 
ments {b). Where a title is merely legal, 
though the defed is apparent upon the face of 
the deeds, yet the fine will be a bar in equity ; 
and a purchafor will not be afFefted with no- 
tice fo as to make him a truftee for the perfon 
who had the right. For a defed upon the face 
of title deeds is often the occafion of a fine be- 
ing levied (c). And even a fine levied upon 
bare pofieilion, with non-claim, may be a bar 
in equity, if a legal bar, though with notice at 
the time the fine was levied {d). But with re- 
fped: to equitable titles there is a diftindion. 
iFor where the equity charges the lands only 
the fine bars ; but where it charges the perfon 
only, in refped of the land, the fine does not 
bar {e). Therefore if a man purchafes from a 

{a) W. Jones, 416. 1 Ch. (c) 2 Atkyns, 63c . 

Ca. 278. {d) 2 Atkynsy 240. 

(h) 2 Atkyns, 631. 3 At- (e) i Ch. Ca. 278. 2 At- 
kyns, 303. kyns, 390. 

truftec. 
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truftee, 9od levies a fixie^ he (lands in the place 
of the feller^ and is as much a troftce as the 
feller was (f) i provided he has notice of the 
truft, or is a purchafcr without confider- 
ation (g). So if the grantee of a mortgagee 
levies a fine, that will not difcbarge the equity of 
redemption (A;. But there are cafes^ of equi- 
table as well as of legal titles, in which a fine 
and non-claim will bar, notwithftanding notice 
at the tim? of levying the fine f /). If a fine i$ 
levied where the legal eflate is in truftees for 
an infant, and the truftees negle^ to ciaioiy 
the infant, claiming by bill within five years 
after be attains twenty-one, (hall not be bar- 
red (k). But perhaps this fliould be under- 
(lood as referring to the cafe of a fine levied 
with notice of the title of the infant (/)• Where 
a title to lands is merely equitable> as in the 
cafe of an agreement to fettle lands to particu- 
lar nfea, claim to avoid the fine muft be by 
fubpmna (m). The pendency of a fuit Jn cquky 
will therefore, in equity^ prevent in many cafes 
the running of a fine f »)f Upon the whole. 



(/) 2 Atkynfi, 631. (i) z Vern. 368. 

fg) Gi*. c» Ch, iz. (J) ^ P- Wmi. 309^ 310. 

(i&)aAtkfBB,«3>. Contr. («) i Ch. Ca. t^S. t 

(i) 2 Atkyns, 6jj. 3 Al- (n) 2 Atkyns, 589, jftp. 
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tirherever a perfon corned in by a title oppofite 
to the title to a traft eftate ; or comes in under 
the title to the truft eftate^ for valuable con- 
fideration, without fraud, or notice of fraud or 
of the truft ; a fine and non-claim may be fet 
up as a bar to the claim of a truft (o). When a 
fine and non-claim are fet up as a bar to a 
claim of a truft , by a perfon claiming under the 
ffime title, it is not fufficient to aver, that at 
the time the fine was levied the feller of the 
eftatc, being feiled or pretending to be feifed^ 
conveyed ; but it is ncceffary to aver, that the 
feller was aftually feized. It is not, indeed, 
rcqutfitc to aver, that the felkr was feized ia 
fee ; an averment that he was feized tH de Hbero^ 
tenementOj and being fo feized a fine was levied, 
^iH be fufficient (p). A fine and non-claim 
may be pleaded* in bar to a bill of review (y). 

2. To a claim under an entait, a recovery 
duly fuffcrcd, with the deed to^ lead the ufes of 
that recovery may be pleaded ; if the eftate li- 
mited to the plaintiff, or under which be elaima 
is thereby deftroyed frj. 

(«) Gilb. on Ch. 65. 1763, before Lord North- 

(p) % Atkyns, 6^0. in^ton. Brown againft Wil- 

{.q^ 2- Vero. 190. Kamfbn, Tri». 1772, before 

(r) I P, Williams, 75*4 JLord Bat^orfh 
Salkeld agatnft Saticdd, 
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3» If the judgment of a court of ordinary ju- 
rifdi&ion has finally determined the rights of 
the parties, the judgment may in general, be 
pleaded in bar of a bill in equity. Thus where 
a bill was brought by a perfon claiming to be 
fon and heir of Jofcelin earl of Leicefter ; and 
alledged that the earl, being tenant in tail of 
eftates had fuffered a recovery and had declared 
the ufe to himfelf and a truftee in fee } and that 
the plaintiff had brought a writ of right to reco- 
ver the lands, but the defendant had pofleflionof 
the title deeds^ and intended to fet up the legal 
eftate which was vetted in the truftee ; and pray- 
ed a difcovery of the deeds, and that the de- 
fendant might be reftrained from fetting up 
the eftate in the truftee : the defendant plead- 
ed, as to the difcovery of the deeds and the re- 
lief, judgment in her favour in the writ of 
right ; and averred that the title in the truftee, 
which the bill fought to have removed, had 
not been given in evidence ; and the plea was 
allowed (s). 

To a bill to fet alide a judgment, as obtain- 
ed againft confcience, the defendant may plead 
the verdid and judgment in bar (0^ And a 

(/) Sidney, ftyling himfelf Perry, in Chanc. ^tjd July 
Earl of Leicefter, againft 1783* 

^ (0 3 Atkyns, 223. 

fentence 
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fentence of any, even a foreign court, may he a- 
proper defence by way of plea; but the court 
pronouncing the fentence muft at leaft have 
full jurifdidion to determine the rights of the 
parties (u). If there is any charge of fraud, 
or other circumftance (hewn "as a ground for 
relief, the judgment or fentence cannot be 
pleaded; unlefs the frayd, or other circum- 
ftance, the ground upon which the judgment 
or fentence U fought to be impeached, be de^ 
nied, and thus put in iflue by the plea, and 
the plea fupported hy^a full anfwer to the 
charge in the bill. Upoi^ this principle the 
court of exchequer determined in a late cafe, 
upon a bill brought by infurers of part of the 
property taken on board the Spaniih ihips at 
Omoa. The bill charged that the navy, on 
whofe behalf ?s captors the defendants had in- 
fured, were not the real captors, or not the only 
captors ; that the Spanifh (hips ftruck to jthe 
land forces ; ?ind that although the couft of 
admiralty had condemned the ihips taken as 
prizes to the navy, yet that condemnation had 
been obtained in confequence of the king's 
procurator-general having withdrawn a claim 
made on behalf of the crown at the infiance of 
the land forces, and of an agreement between 

(«)3Atkyn8. 215. 

the 
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the fea and land forces to make a divifion of tb6 
treafure $ and that the fentence was therefotd, 
as againft the plaintiffs the infurers, not con- 
clufivc. The defendants pleaded the fentenee 
of the admiralty, both to difcovcry of th^ feSs 
ftated in the bill and to the relief prayed. 
The plea was in many refpefts informal : btit 
the court was of opinion that the fentence thus 
impeached could not be pleaded in bar to the 
dtfcovery (ought by the bill ^ and that as a bar 
to relief it ought to have been fupported by 
af erments^ negativing the grounds On ^bich 
k was impeached by the bill (m)* 

A will, aikl probate even in the eoihu^on 
form in the proper ecdefiafticai courts which 
is in the nature of a fentenee^ is a good 
plea to a bill by perfon^ claiming as next of 
kin to a peribn fuppofed to have died in- 
teftate (z). Even if fraud in obt^'ning the will 
is .charged, that is not a fu^ient equitable 
ground to impeach the probate ^ for the parties 
may refbrt to the ecckfiaftkal couirti which 
is competent to determine upon the queftion of 
fraud (a . Bui. where the iraud pra^ifed has 
not gone to the ^ok will^ but only to fome 

{x) Parkinibtv ag. Lecras, Caf. i78. i ?€&t€ WilKamSi 
23d. Feb. 1 781. 3S9. 2 Peere Williams, 

(«) I Vern. 397. 285. Meadows v. duchefs 

(a) % Vern. 8, 76. 2 Ch« of Kingfton, Michaelmas, 

1777- 

- par- 
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particular ckufe ; or if the fraud has been 
pradifcd to obtain the confcnt of rfae next of 
kin to the probate ; the courts of equity have 
laid bold of thefe circumftances to declare the 
executor a truftee for the next of kin (^). 
Where there are no fuch circumftances, the 
probate of the will is a cleaf bar to a demand 
of perfonal eftate ; and t^here a tedator died in a 
foreign country, and left no goods in any other 
country, probate of his will a^dcording to the 
law of that country was determined to be 
fufficient, even againfl: an adminillration ob- 
tained in England {c). 

Pleas in bar, of matters in fais only, fome« 
times go both to the difcovery fought, and to 
the relief prayed by the bill, or by fome part of 
it ; fometimes only to the difcovery, or part of 
the difcovery ; and fometimes only to the re- 
lief, or part of the relief. 

Pleas of this nature (which may go both to 
the difcovery and relief fought by the bill, or 
by fome part thereof, but which fometimes ex- 
tend no fairther than the relief) are principal- 
ly, I. a flated account ; 2. an inward ; 3. a re- 
Jeafe ; 4. a will or conveyance, 5. A plea of 
any ftatute which may be a bar to the plaintiff's 
demand, as theflatutefor the prevention of frauds 

(h) I Strange, 666. Gilb. (c) 1 Vcm. 397. 
10 J. 1 Vdfey, 284. 

and 
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and perjuries or the (tatutes for limitation of 
a£tions, may be confidered as a plea of matter 
in pais ; for though the ftatute itfelf is ufually 
fet forth in the plea, yet that perhaps is un- 
neceflary^ and the fubilance of the plea confifts 
in the averment of matter ncceflary to bring 
the cafe within the particular ftatute; and there^ 
fore if thofe matters appeared on the face of 
thi bill itfelf it may be prefumed a demurrer 
would hold though this has been doubted. 

I. A plea of a dated account is a good bar 
to a bill for an account (</). It muft ihew that 
the account was in writing ; or at leaft it mud 
fet forth the balance (e). If the bill charges 
that the plaintiflF has no counterpart of the ac-^ 
count, the account ihould be annexed by way 
qffchedule totheanfwer, that if there are any 
errors upon the face of it the plaintiff may 
have an opportunity of pointing them out (/). 
If error or fraud or charged, they muft be de- 
nied by the plea as well as by way of an^ 
fwer {g)i and if neither error nor fraud is 
charged, the defendant muft by the plea aver 
that the ftated account is juft and tru^, to the 
bcft of his knowledge and belief (/&). Ih^ 

fJJ 1 Vera. loo. 2 At- ffj j Atkyns, 303. 

kyns, I. ^ /^^; Gilb. on Ch. 56. 

(f) 2 Atkyns, 399,; (^) 3 Atkyns, 70, 

delivery 
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delivery up of vouchers at the time the ac- 
count was ftated feems to be a proper aver- 
ment in a plea of this nature (/), if the fad was 
fuch. 

2, An award may be pleaded to a bill to fet 
afide the award, and open the account (k) ; and 
it is not only good to the merits of the cafe, 
but likewife to the difcovery fought by the 
bin (/). But if fraud or partiality are charged 
againft the arbitrators, thofe charges muft not 
only be denied by way of averment in the plea, 
but the plea muft be fupported by an anfwcr 
fliewing the arbitrators to have been incorrupt 
and impartial C^J* 

3. If the plaintiff, or a perfon under whom 
he claims, has releafed the fubjed of his' de- 
mand, the defendant may plead the releafe in 
bar of the bill ; and this was admitted in the 
cafe of a bill which prayed that the releafe 
might be fet afide, notwithftanding the objec- 
tion that a plea of the releafe is in fuch a cafe 
exceptio ejufdem rei cujus petitur dijfolutio C^J. In 
a plea of a releafe (jo) the defendant muft fet out 
the confideration upon which the releafe was 
made. If a releafe was pleaded to a bill for an 

(iV Gilb. on Ch. 57. (») 3 P. Wms. 315. 

(i) 2 Atkyns, 395, 501. (0) 2 Vefey 108. Hardr. 

[I) 2 Atkyns, 529,644. 168. 3 Brown, P. C 366. 
{m) 2 Atkyns, 396, 501. 

P account. 



"iccotint it nitift "tJe'untldr fcal ; bthftfwife it 
'ttiuft^Be lileatlcli'is'alhlted Iccoulit'blily (p). 

4. ^o 'a bill brought, lipoh^ ground* bfeqiii- 
ty, by an heir at law againft a devifee totUte 
the devifee cJut of poffii'flib'n, hie Bevifecmay 

•plead theWiil, inii ihdt itWis dtily ii^ecUtedCj?). 
%Ut in cifes of this ^kind'Vhere the'biinias alfo 
' grayed a reteivcr, a plea eitendirfg to' i^hat part 
6f 'th bill 'has 'been'fo *fir dvfer-fuled ; as it 
'might t)e'nec6fl&fy for the court ta jfieprogirefs 
'ttf the daufe to appbidt a't-eceiter (r). *Up6n a 
'bill*]6lcd'by an heir aEgaiftft a pferfOn claiming 
todera conveyance^ frofti the anc6ftor,'lhe de- 
fendant may plead the cdnVeyi'nce in 'bar of 
*the fult. 

5, ^o a till for 'difcovety and Execution of a 
'trtfft, tlie'ftatuteforpii'eVention of'ffati(ds a:nd 

pefjutifes (i),>0irith' an '^vWrnefnt that? Ihfcte Was 

'tfo'dcclafation 6f Itilft in writing, has tefen 

pileadeci (/). 'Toa bill' for a Q)ei:ific perfoVmknce 

of an agtfeeirient, the fame1ftatute,*with an aver- 

'mttt thkt there was no agrcfeftieht' in writing 



(p) Gilb. on Ch. 57. Meadows ▼. Dnch. of Kiog- 

{q) 3 Atk. 17. Anftis V. fton. But fee 2 Vcfcy, 362^ 

Dowfingy cited 2 Vefey 361. 363. 

Meadows v. Duch. of ELing- (j) 29 Car. II. c. 3. 

fton, Mich. 1777. (0 2 Atkyns, 156. 
(r) 3 Atkyns, 17. and 
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Sgff^^j^e.p^ties, has i}£^]Afi}.Co.f}c^ded^x^. 
itj.^as.bpfP jttiwipr^Qvjd, jt^at, thi^ pji^a ,€fft^j^td 

jiitq t^pfxfipxmg^ce.^f it ; ,?;x5;9pt,whsye the 
^gj-e^iij^pt ..had Ipeen fo-.farp^fi5)i:jped,j:hat it 
Jlligit ^e. /^pfpjsd a, fraud 911, ^e.gs^ty f^ffclijg 
the benefit of it unlefs it was compjej^^jiy. 9frrj'e4 
ipjq e3tefiy,^pn„^nd. qafe?,|^ave Ijfcn^et^rjnincd 
.?iccpi<4^9g!t' (j»). I ;8ut it ,h^s, ^(?pn,^wbt?d.^y»;^e- 

jljiprtlus.is the,dp^^*'y??.9^^^^ f-^V^^i?/* Ii|i*5.(*^" 
jpd : ^gnd ;n > J^je. c^e jt^jM^as cppcciy^yi t^jit 

ftti^ .cfiJWs ,,pf i;quify,in ^eter.«iinir|g cjifes^apf- 
,»Ag yp9i\ t.l>is,.ftaWefc!?a^; 1«4 dgwn, ty^Q.p^o- 
jififrtiQPS i.fe^Djiled ^qn ,fjjlj;s, of c^^ty, ,!|Ad 
-hadjgivsn ,a Qj^ftruyQipq tqfbe aft acc^y^fiijg- 
4y» vAifitiJiBP\^ft^q4 t<5iftbis ; Ij^^t^he a^^was^.to 
,b^ .CQuftnjed aai^ tj?firql)?4 l^/;u an.^jTjc^^x- 
,jCfiptifln,,t;.Q -tjte fififint^ of. .^hp/e .jjilf s,^ in fey^p 
Jpf fiQUCtS.of^qv^jy, ,fii;4,fhat, no aj^giv V/W to 
-b«^fuflaiAfid,,g3tsppt..^BPA ^a.i^eenjient .in,>|^it- 
JUlg;figR«d.?j:(;pi^g,j:p;t^ reqwtiU^^^^ 
ftatute, and except upon bills in equity, where 
,4he party. t^J^ .ichajged . ^qn^fled t|ie ^gree^ 
men! by anfwer, orthere wasapartjierfQjrm- 
ance of the agreement. It was therefore deter- 
mined that to the fea of the agreement the^e- 

. J«).Pr.ec.,ip.^}i»fl. 403, , fy) 6,Brown,,P. C. 45. 
533- . »« Wws, 770. 

P 2 ^fendant 
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fendant mutt anfwcr fzj. In all thefc ciafe^^ 
if any matter is charged by the bill which may 
avoid the bar created by the ftatute, that mat- 
ter muft be denied, generally, by way of aver- 
ment in the plea ; and it muft be denied, parti- 
cularly arid precifely, by way of anfwer to fup. 
port the plea. 

The ftatute for limitation of actions (a) is 
Eke wife a good plea ('bj. But if a "bill charges 
a fraud, and that the fraud was not difeovered 
till within fix years before filing the bill, the 
ftatute is not a good plea, unlels the defendant 
denieis the fraud, or avers that the fraud, if any, 
was difcOyered within fix years before filing 
the bill ('cj. And thotigh the ftatute of li- 
mitation is a bar to the claim of a debt, it h 
not to a difcovery whent the debt became due; 
for if that is fet forth, it will appear to the 
court whether the time limited by the ftatute 
is elapfed (d). Where a particular fpecial pro- 
mife is charged to avoid the operation of the 

(») Whitchurch ag&iatf pfca reargued, and the point 

Beavis inChancery, SthFeb. therefore is not finally d«- 

1786^ This cafe was prin- cided. 

cipally determined on the au- {a) 21 Jac. I c. i6. 

thority of a cafe of Child {B{ 3 P. Williams, 309. 

againft Godolphin before lord 2 Atkyns, 39J, Gilb. on Chw 

Macclesfield, i ith March 61. 3 Brown, P. C. 305. 

1723 ; but an applicalTion has {c) 3 P. Wms. 143. 

been fiace made to have the (d) 2 Atkyns, 51 » 

ftatutq, 
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f^tute, the plaintiff muft deny the promife 
charged by averment in the plea (e)^ as well as 
by anfwer to fupport the plea. Where the de- 
mand is of any thing executory, as a note 
for payment of an annuity, or of money at a 
<£fiant period or by inftalments, the de«- 
fendant muft aver that the caufe of aftion (/) 
hath not accrued within fix years; becaufe 
the ftatute bars only as to what was actually 
due fix years before the adion brought {g)^ 
Upon a bin for difcovcry of a title, charging 
fraud, and praying pofleffion, the ftatute of li- 
mitations alone is not a good plea to the dif- 
covery ; for the defendant muft anfwer to the 
charge of fraud (b). The ftatute of limitatio^8 
may be pleaded to a bill to redepm a mort- 
gage, if the mortgagee has been in pofleffion 
twenty years (i) ; and indeed a demurrer has 
been allowed in this cafe, where the pofleflion 
has aj^eared upon the face of the bill (k)^ 
though later cafes feem to be to the con- 
trary (/)p To a bill, on an equitable title to 

{e) I Atkyns, 70. (i) 3 P. Wms, 287. Note 

(/) 2 Strange, 1292, . B. jSeealfo i Vern. 418. 

[g) 3 Atkyns, 71. (/) 3 Atkyils, 225, 226. 

(k) 3 Atkynsy 558, and the authorities there cit« 

(/) 3 Atkyns, 2?5. ^d, 

. prcfwtatipn 



( 2'V ) 

pfifeiftiaidh' i& a^llviiif fe^ttg^-W dJifipfi! thif 
dKfcfeiHrif tb'reffgii; ^ifeiSftyfef fiStWdrAhgUtfl" 
fdrii trii KH'w'as filed triay b^^i»adW' iff Bir';^ 
tH* ftafutfe of W^flMffifter' tlid fttbftd^(yKtidiWgf. 
c6rifid6i*<?a'fbr thfe>itt^8ffi as i ftatuVe df lllftHr.' 
atlbn.^'n'bai'df aH'eiiUitabfe ^^vAlaYdf a^fe^' 
rl^t («).• Ritir a" ^ii^ tnlpMiS&hfc^iM M-' 
fdW tl^ fix ihbfftK'ar<5 dj^Weayttibi^K'tfie bitf 

i^'fiKrfifterVit My Bg m fbhie eif<^ a^gVotatf- 

for thy'doiii't'toi'intdffe'f^ (b), iha ddifftqaefntl^ 
plcriSi'tf woTiM' not in fiiVShcifes'Be pldadaWV 
ill bat. Thfe HtkxAe of lirfiiMions' niay alfo ^ 
pleidaa to a bfn of r^iV6i*, if A&^bpfe* i-^l^f.' 
lS^t2ft?vc d&6tf nttf pl-dee^d^it?hifl' fix i^itgtSttt 

n6'3Sfcree ^;^}. 

itf t*^ hide nn^Tn/ncf , alfty dUhfer ftidiU wUrcfif 
My 63 a' biif id fli* dettialhds of tK* plfflWHT,' 
iRajF !^' pleatfea, \^h m i^etAkiitiiaiccmtf' 
tobriH^ flSfe'otfebf th'eaefthmnt #ftMfi eBfe' 
ftiixfte,' ind to ^6ia iWy eqtifty \^hich fiirf^ b^ 
ftt il^' agalftft l!Kfe bar Weatecl by tic ftatitt'. 

A particular ftatute may alfo be pleaded in 
f fe fitnl ijlainiier. thus to a blfl, inJJj^acMri^" a 
£de of lands in the fens by tfie coiiilrvator^ trn- 



(«) 1 3 Edw. I. e. 5. • (») 2 P; Wfti. 40 J. 
(n) i P; Wfls. 404. 3 At- i» I P. Wms. 74s. 
kyns, 459. 
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4a: the IJa^tuuqs fpr djajpyjg t|ia%8^ tl^si cl^r 

wAft m»^ ^ccpi;dM)g t.Q a,p4, by, yi|-twq pj tbofc, 
(btHtfi^,^ ^. the ^le^ ^,4?, aljov^i ^^^ 

X. SupijojBipg, a, plaiptif tp. bavq a> fjdli, tit]^ 
to the rqlijsf ^c pwyA and^ the dpf^od^aftt c^ 
fet m> no, dqij^ce ip bsff o^that tidp, jj^t if t^ 
dcfeftdwtf Iw-an qqii3l Qh/Lux liP % projq^^jicjaji. 
of ^ cojift Qj5 q^uUy to. defeudi Us gpffefljon^ ^ 
the p^imiff has to the aflift?^^ of tijie court tp, 
affcrt his riglu, the coiHft wiM ^ipt ^nterpofe^ 
ojo eithex: £4^. This i^ thf; cafi; whj^re. tl^ d^- 
fe^da^t daims imdec a pui|<?hafe pr mortgage, 
£ov vali;iab.le coaijid^ration vrithoy,t ijiotice of the; 
pl^miff^s title which he in^y plead in b^ o^ 
chefoit(^). Such, a piea^ wuft ay?r, t;hat the 
perfou whp coaveyed or mprtgf^ed to the dA- 
feud^nt,^ was, ieicTed in fee, or pretend^ to l^ 
feifed (/), an4 wa^s in poffe^n (/^, if the coji^^- 
Yeya^Qce p^rpQ|;Fte4 aoi iow^tied^^^ trausfer of 
the pp^e^Iiofii^ ^t the time when he e:s:;ecuted thq 
pi^rchale or mortgage deed (u). It muii: aver 
a conveyance, and not articles merely (^^J ; for 
if there s^re aj^tigles only, and the defendant ^ 

{q) 2 Ch. Ca. 949* (/) I Veri\. 246. 

(r) 3 Atkyns, 397, 630. (u) 5 P. Wms. 281. 
aVeAtrisi 361. (;c) 3P. W^ns. 281. 

(#) 3 P. WflW. 281. 

injured 
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injured, he may fue at law upon the covenants 

in the articles (y). It mufl; aver the confider* 

ation, and a£):ual payment of it } a confider- 

ation fecured to be paid is not fufficient (z). 

The plea muft alfo deny notice of the plain- 

tiflP^s title to a claim (a)^ previous to the execu- 

. tion of the deeds and payment of the confider- 

ation (b) ; and the notice lb denied muft be 

notice of the exiftence of the plaintiff's title, 

and not merely notice of the exiftence of a per- 

fon who could claim under that title (c). If 

particular inftances of notice or circumftances 

of fraud are charged, they muft be denied as 

ipecially and particularly as charged in the 

bill (d). The fpecial and particular denial of 

notice or fraud muft be by way of anfwer, 

that the plaintiff may be at liberty to except to 

its fufficiency (e). But notice and fraud muft 

alfo be denied generally by way of averment 

in the plea ; otherwife tfc faft of notice, or of 

fraud, will not be in iffue (f). Notice or fraud 

thus ' 

{yj I Atkyos, 571. (0 ' Vern. 185. 

(z) 3 Atkyns, 304, 814. (/) 3 P. Wms. 95. Gilb. 

(a) I Vern. 179. on Ch. 58. Treat, of Frauds, 

(3) I Ch. Ca« 34. 2 Atk. c. 18. p. 220. In the cafe 

631, 3 Atkyns» 304. of Meadows v. Duchefs of 

(c) I Atkyns, 522. Kingfton, Mich. 1777, ^^^ 

{d) 3 Atkyns, 815. 2 Ve- chancellor fcemed to be of 

fey, 450. opinion. 
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thus put in iffue, if proved, will effedually 
open the plea on the hearing of the caufe. 

A purchafor 



opinion, that notice, and 
fraud, were to be denied by 
v/aj of averment in the plea, 
in cafes only where the denial 
made part of an equitable de- 
fence; as in a plea ofpurchafe 
for valuable confideration, the 
denial of notice mufb be by 
way of averment in the plea, 
becaufe the want of notice 
creates the equitable bar. 
But in Davie and Chefter, in 
Chan. March loth, 1780, a 
decree eftablifhing a modus 
having been pleaded in a bill 
. for tithes in which the plaintiff 
ftated that the defendants fet 
up the decree as a bar to his 
claim,, and to avoid the effeA 
of the decree charged that it 
had been obtained by collu- 
fion, the chancellor was of opi- 
nion that the defendants not 
having by averments in the 
plea denied the collufion ; al- 
though they had done fb by 
anfwer in fupport of the plea, 
the plea was bad in form, and 
he. over-ruled it accordingly. 
And in Hoare and Parker, in 
CJian. 17th and 19th of Ja- 
puary 1785, the' plaintiffs 



brought their bill as truftees, 
claiming quantities of plate de- 
fcribed in a fchedule annexed 
to the bill, of which the u(e 
had been given by the will of 
admiral Stewart to his widow 
for her life, and after her 
death to his fon and his iffue. 
The defendant was a pawn- 
broker, with whom the plate, 
or part of it, was alledged to 
have been pledged by the wi- 
dow ; and the bill fought a 
difcovery of tht particular 
pieces of plate pawned, in or- 
der to found an adion of tro- 
ver. The defendant pleaded 
to fb much of the bill as (ought 
a difcovery of the plate pawn- 
ed as after-mentioned in the 
plea, and of the plate fpecified 
in the fchedule annexed to the 
bill, that Mrs. Stewart had 
pledged divers articles of plate 
at feveral times flated in the 
plea, for fums of money fpe> 
cified in the plea, which fums 
the defendant averred were 
paid to Mrs. Stewart ; and he 
alfo averred that he had no 
notice of the will of admiral 
Stewart till after the death of 
Mrs. 



Aiainchafer wijAivnotiee^pfa Rurchafor with% 
out nalice; may. fUelter- biiftfclf. uiider the fipfh 
purcUafiir (g). Buc notice to an agent is notice 
to the principal (A) ; and where a perfon, having 
notice,, purchafed in the name of another who 
had no notice,, and knew not^ing^ of the pur- 
cfaaie, but! aftenwards, approved it,, and with- 
<Dut notice paid> the purchaie>m0Qey, and ^Wr 
cured a conveyance ; i^e peiifoit fif^lL coai^ai^^ 
ing was confidbrerf fronr the beginning as the 
agent of the a£hial purchafor, who was there- 
fore held affedled with notice (i). A fettte- 
ment in coftfideratioa of marriage iaeq^uivaleAt 
tcv a puvahafe foe a valuai>le ctm&di^zdi^n^ wd 
may 6e pleaded in the fame maimer {h). 1£ 
a fettlement is made after marriage in pur*- 
fuance of an agreement before marriage, the 
agreement^ as wall a« the fettlemcnt,, muft b4 

Mrs. Stewart ; but he did not io t&.s icbediile, of whjph; ^ 

anrcr by bit ptea ihat be had difaovery ¥^a9 f<»a^t bji lh« 

na jbAc praoved widi htm bj bilL 

Mrs. Stewart bcfidcsthepiftoes (j) Free, in Chaft. 51* 

pMvtial at the psortieular tinaei t Atkyos^ 571^ 2 A^Jc^foib 

iBCstiooediO'tbepleayalidi«ogh 159, a4a» 

he did by hi» anfirer deny that (k) 2 Yemt. 5^. 

h« bad any other. The chM»- (1) i Browo. Pari. Ca. 

cclior was of <^ioion that the 244. 2 Brown. Pari. Ca. 

jksk was thtfefore defe^iire 596k 

in poiot of form» as it extend- i) Rep. Temp. F^ck 9. 

ed to a]| the ptate mentiened 

fiiewn. 



flicwrfY'A ^' widotir,f defehdant to a* fuit> 
biXMigiit by any perforin clidming, under her hnC^ 
baiid^ t<!> difedver her tide to khdb'of whidi &e 
ibf lA poffeOiona^her jointure, itaay plead hetf fot«- 
detoiedt iil^bor to any difcdvery; unle&tbeplaaa-^ 
tiffofiers'(m)yand is^abld,f to confirm heif joiti*^ 
ture. But a plea of this* nat^e- muft feft Ic^tlb 
Asl fettlenfeilty and the lanids comjpr'wixd ia it 
with fefficieht certainty (;»> A jrida o9 pikrchafo 
for 2l valuable confideratioil protedb a defends 
:6(it from* giving any afifwor to a title fet iif^ 
by tht plaintiiF^ but i' plea^ of bare titlis 6nly^ 
^ithidU^ fitting: fbi^th any confidefatipn), is-ifoB 
fiiffid6nt for that ^urpofe (a). Updiv a [ftle» €£ 
l^tti^ch^fe fbr a vaitiabie 6onfiddrati<!)n, to a diC- 
CO^iery o^ deeds aieM} wrttin^^ the purcbalb 
d^ed ttiv& be eiieepted ; for it is pleaded fpj. 
A {>td^' df pil^eteife for a vahiable confider- 
ali^ >K^ilf hem DfOtic^ off the plaintiff's tit^ will 
hdid to a' bill tcrperpetoaKe the tefiimony of 
i^kh6lres^ though there are feiw" cafes id which 
thCf court ttrM not gi^e thait ailiftance to th€ 
f6i*thd!^2(hC£ of jfuMtt ; bat vts in this cafe the 
def6]ffds[rit hai as moch c;laim as the plaintiff to 
the protection of the court, it will not interfere. 
Thus to a bill to perpetuate the teftimony of 

(0 I Vctn. i'3gf. {o) 2 Atkyns, 241, 

(1*) 2 Vcfcy, 450. (f) 2 Vdcy, 107. 

(«) I AtkynS) 52. 

witneffes 
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witneffes to a will the defendant pleaded pur- 
chafe for a valuable coniideration without no- 
tice of the will ('qJi and a plea of purchaie for 
a valuable confideration was allowed to a bill 
to perpetuate the teftimony of witnefles to the 
fad that a perfon under whom the purchafor 
claimed was a papift (r). 

XL Though a plaintiflf may be fully intitled 
to the relief he prays, and the defendant may 
have no claim to the proteftion of thef court 
which ought to prevent its interference, yet 
the defendant may objed to the bill if it is de- 
ficient to. anfwer the purpofes of complete juf- 
tice* This is ufually for want of proper parties; 
and if the defed is not apparent on the fac^ of 
the bill, the defendant may plead the matter 
neceffary to (hew it(i). A plea of want of parties 
goes both to difcovery and relief, where relief is 
prayed, though the want of parties is no objec«> 
tion to a bill for a difcovery merely (/). Where 
a fufficient reafon to excufe the defed is fugv 
gefted by the bill ; as where a pei^fonal repre- 
fentative is a ncceflkry party, and the bill ftate^ 
that the reprefentation is in conteft in the eccle^ 

(q) I Vern, 354* fs) 1 Vera. no. 2 At, 

(r) 3 Brown, P. C, 473, kyns, 51. 

(/) z Eq.Ca.Ab. 170. 

- fiaftical 
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fiaftical court (u) ; or where the party is refiden€ 
out of the jurifdidtion of the court (^), and the 
bill charges, that fad ; or where a bill feeks a 
difcovery of the nece0ary parties (y) ; an ob- 
jection for want of parties will not be allowed : 
Unleis, perhaps, the defendant ihould contro«» 
vert the excufe made by the bill, by pleading 
matter to (hew it falfe« Thus, in the firft in- 
fiance, if before the filing of the bill the conteft 
in the ecclefiafiical court was determined, and 
adminiftration granted, and the defendant 
fhewed this by plea, perhaps the objection for 
want of parties would be in ftridnefs good. 
Upon arguing a plea of this kind, the cgurt, 
inftead of allowing it, has given the plaintiff 
leave to amend the bill upon payment of 
colls (%) : a liberty which he may alfo obtain 
after allowance of a plea according to the com- 
mon courfe of the court ; for the fuit is not de« 
termined by allowance of a plea, as it is by al- 
lowance of a demurrer ta the whole of a bill. 

Having thus coniidered all the objections to 
a bill which have occurred as extending to re- 
lief, and which likewife extend to difcovery 
wherever it is merely fought for the purpofc of 



fuj 2 Atkyns, 51, ("yj i Vcrn. 95. 

Cm) Prec. in Chanc. 83. («) 1 P. Wins. 4^B. 



3 Atkynsy 510. 
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obuiAHig f dkfy-and can 'Jbaye • po ^^ithM^Mid^ 
it remains.to tpoat of 'fiieh ^jcflioas -as ace 
^^undsof'plesrtodircQveiy oAly. ^Thde^aie 
-nearly the fame »as t^ctfe jorhidii have JbeeaaU 
'F«a)dy mentioned as caufes 4)fd6mur4;entodif- 
-ODvcry . ^Jiey • may be: I. -Tb^t the ^ flaiatilFfs 
;calei»«otfudi as intitles acourt^sf equiiy-to 
-ttfliune a^jurifidiiSion to compel a di&ovecy in 
•hi9 favour ; II. That J^he - plalntiff*>bas«nOviste- 
'F^ inlhe ftil]^^, or ik> iateipeftwii^ich eatitles 
'him to call on the defendaAti^/or ^a difcoveiy-; 
IIL That the defendant ; l^os ;Qaantere(l ini^he 
' iobjeft to entitle thevplainttfff to iii&itute a^fuit 
^againft'bimeven for the purpofe ^f:difcavpiy 
only ; IV. That ([he fitpation of the >de£3iidant 
tedders it |mpr<?per for a court of equity ^ix) 
compel a cUicovefy. 

< L If the plaintift's<:afe4s« not fuch a&«n;titles 
a court of ^equity to . aflume i a junldi^on' to 
oomipel a difcovery tin c^his -IWour, though Jie 
£adfely ftates a different caTe^y.hisi bill,cfathat 
it i» not pliable to ^ a demurrer ,f the <do£sndant 
Hoiay byfdea fiate thetmattcr oiecefl^iry tOifhexv 
¥he truth to the4X»urt. 

IL J£ ^ plaiiili£f by: his t^ill fiates vhimfd£ to 
have anintereft which entitles him to call on the 
defendant for a difcovery, though in trntl\ he 

haa no fucb/int^eft> the dqj^n^ant W^Y^^YJS^^^ 

pgroteft 



•protea^himf^lf from imkiiig tte difcorcBy, 

•Whidh may inrdWe him m^dtfficuity andrax- 

•pcfnce, ^ftd perhaps may'be prejadicul'to bim 

•in other cafes. rFh«s ifa 'plaintiff ftatflsrhim- 

felf to be heir or adminiKlrator oft^petfon^dttad 

iiitdftite, *andm»that tbaftiaerft^ksia difoove- 

'ry *from a ^perfon in <poff^fl«da of pnc^erty 

xi^hich Hid baoflg ^ to the deqeifed, of hist title 

thereto,* or of the- particulars Of which it coa- 

iifts ;: the defendafit may ^lead that another per- 

ibn is 'heir or perfonil reprefentatire, or ' that 

^thepeWbn^aUcdged to^be deadi* is livingY^z^. 

HI. ^ It * has ^ been i alreaVJy obfcrved^ that if )a 

claim of* iiltereft is alledged by a bilhagainft>a 

' perfCn '"wlio 'has ^ no intereft in die fabjeft : be 

cailnotby 'demurrer protect himftflf from a dif- 

c6vfery, and inuft refbrt either to-a plea (a J or 

difclaterer: bydther of "which means it flioakl 

• feem he may * ptotcia iiurfelf from making by 

anfwer, that difcovery '^hich he may* <propeFty 

'be Tequircdto'Tnake if e^led upon as a wit- 

nefs. 

'IV. 'The £tuarion <)f a defendant may render 
it improper for»a court «£ equity to compel a 
difcovery : i . becatrfe the difcovery^may fubjeft 
him to' pains- and penalties ; 2. becaufe it 'will 
fubjed him to a forfeiture, or fomething in the 

(z) Ord agaiiift WiHiam- (a) i Ycfey, 426. 
•fon/Trin. 1773. 

nature 
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nature of a forfeiture ; 3. becaufe it would be- 
tray the confidence repofed in him as a coun- 
fel, attorney, or arbitrator; 4. becaufe he is a 
purchafor for a valuable confideration without 
notice of the plaintiff's title. 

I* It has been already obferved, that no per- 
fon is bound to anfwer fo as to fubjed himfelf 
to punifhment, in whatever manner thatpuniih- 
ment arifes, or whatever is the nature of the 
punifhment (b). If therefore a bill requires an 
anfwer which may fubjed the defendant to any 
pains or penalties, or tend to accufe him of any 
crime, and this is not fo apparent upon the face 
of the bill that the defendant can demur, he 
may by plea fet forth by what means he may be 
liable to punifhment, and inilft he is not bound 
to anfwer the bill, or fo much thereof as the 
plea will cover (jc). Thus to a bill brought for 
difcovcryof a marriage, where the faft, if true, 
would have fubjedted the party to punifhment 
in the ecclefiaflical court for inceft, the de- 
fendant pleaded matter to fhcw that the mar- 
riage, if real was incefluous, and would fub- 
jeck the parties to pains and penalties (dj. 

And where a bill was brought againfl a wo- 
man claiming as widow of a perfon dead ^ al- 

(b) Pag. 157. See 2 Ve- (f) 1 Vera. no. 
fey, 245. I Vera. 109. ~ {d) 2 Vefey, 243. 

ledging 
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ledging that before her marriage with the de- 
ceafed (he was married to another perfon, who 
was living at the time of her marriage with the 
deceafed } the defendant pleaded that mar* 
riage to the difcovery' of the fuppofed firft 
marriage, and infifted that fhe was not com- 
pellable to anfwer to the fa£t of the firft mar- 
riage as it would tend to fhew her guilty of 
bigomy (e). So to a bill for a difcovery whe- 
ther the defendant had become a purchafer of 
an eftate of which the fuppofed feller war not 
in poflefEon, the defendant pleaded the ftatute 
againft felling or contrading for any pretended 
rights or titles (/). And to a bill brought by 
infurers for a difcovery of what goods had 
been (hipped on board a veiTel, the defendant 
pleaded the ftatutes which made it penal to ex- 
port wool* He was, however, direded to anfwer 
fo far as to difcover what goods were on board 
the veflel befides wool (^). But where the dif- 
covery (ought was not of a hSt which could fub- 
jed the defendant to any penalty, though con- 
nected with another hGt which might; as 
where the queftion was, whether the defen- 
dant had a legitimate fon ; the defendant was 
compelled to anfwer. For the difcovery of that 

(0 3 Brown, P. C. 6$. (gj x Atkyns, 53. 

(/; 3P.Wm8.375. _ ^^ 

(^ fad 
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hdi woutd not fubjed him to a penalty, 
though the difcovery of his marriage vifith the 
mother of the fon might ; and therefore he was 
not compelled to difcover the marriage (B). 

2. It has been alfo (0 obferved, that no per- 
fon is bound to anfwer fo as to fubjed himfetf 
to any forfeiture, or to any thing in the nature 
of a forfeiture {k). If this is not apparent on 
the bill, the defence muft be made by way of 
plea. Thus where a bill was brought to dif- 
cover whether the defendant had affigned a 
leafe, he pleaded to the difcovcry a provifo ia 
the leafe making it void in cafe of afiign- 
ment fIJ. And to a bill fed^ing a difcovery 
whether a ^perfon under whom the defendant 
claimed was a papift, the defendant pleaded 
his title, and the (latute of ii and i2 WiltiacH 
IIL difabling papifts {m}. But fucha plea will 
only bar the difcovery of the faft which would 
Gccafion a forfeiture. Therefore, where a te- 
nant for life pleaded, to a bill for difcovery 
whether he was tenant for life or not, that be 
had made a leafe for the life of another which 
if he was tenant for his own life only might 
occaiion a forfeiture, the plea was oVer-riiI« 
ed (»). So upon a bill charging the deJFend- 

(*) 2 V^» 49J. (wi I Adcyns, ^26» jaft- 

(i) Pag. i6o. 2 Vefey, 389. 

(ij I Atkyns, 526. («) 2 Vefcy, 108. 
{/) I Eq. Ca. Ab. 77. 
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dnttd be tenaintrfor life, and that he bad commit^ 
ted wafte; it was determined tfaat he might pleald 
ix> the diftovety of the a3: whidh Would occiafton 
the fbrfdittirej the waftcy but that be could not 
plead t<^ the difcovery whetber he wa^ ten^t 
for life or not (o)i So upon a bill to difepver 
whdther tJiS defendant i^a^ ah alien ; arid whe*- 
tHer ber child Wa^ an alien, and ^here borti ; 
it \6^ashdd the defendant was not bound te dif^ 
coV^r whether fhd was berfdf an alien ; but Ihe 
Wa9 conlipelled to difeover whether her' child 
Was ahafien, sind where born (^). In all cafes 
of forfeiture, if the plaintiff is intitled alone to 
die bdnefk of the forfeifure(f), and waives it 
by his bill, the defendant will bd compelled to 
makd the difcovery required. And though tjoic 
j^IafntifF is not entitled to the benefit of the 
forfeiture, ytt if the defendant has' by his ov^a 
agf eemettt bound himfelf not to infifl: oh being 
pfbtedkd from*nraking the difcovery, the court 
trtffi tfoHipd him to make it (r). 

^i If a bill feekJs a difcovery, of a fa£l from 
one whofe knowledge of the fad wais derived 
from thd co%fifidence repofed in him as a toun- 
Mi a?*<urtoraey, or an arbitrator; he may plead^ 

. (^iVefejr, 109. (q) Mbftly; 75. 

if) 2 Vtfejr, 4'9if.' Pirr- fr) Mbfcfly, 77, sSid the 
iOt, 144^' cafes there cited. 

qj ia , 
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in bar of the difcovery, that his knowledge of 
the fa£t was fo obtained (s). 

4. If a defendant is a purchafer for a valu* 
able confideration without notice of the plain^* 
tiflF *s title, a court of equity will not in general 
compel him to make any difcovery which may 
affea his own title. Thus if a bill is filed for 
difcovery of goods purchafcd of a bankrupt, the 
defendant may plead that he purchafed theia 
bonajide^ for a valuable confideration paid be-^ 
fore the commiflion of bankrupt was fued out^ 
and before he had any notice of the bankrupt- 
cy r/>>. 

Pleas have been hitherto confidered with 
reference only to original bills; and ofthefc 
a^certiorari bill, from the nature of the 
proceedings upon it, will not admit of a 
plea (t/^- But the fame grounds of plea will 
hold in many cafes to the feveral other kinds 
of bills, according to their refpe^ive natures ; 
and fomc of them, as already obferved, admit 
of a. peculiar defence which may be urged by 
way of plea. 

Thus if a bill of revivor is brought without 
fttfficient caufe to revive the fuit againft the de« 

(j) I Ch. Ca. 277. Rep. 66* where a plea, to 

(i) 2 Chan. Ca. 72, 73.. a certiorari bill, of a decree 

i|Vem. 27. in the inferior court, is men^ 

(w) Sep however, 3 Ch. tioncd. 

fendant. 
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fendant, and this is not apparent on the bill, 
the defendant may plead the matter neceffary 
to ibew that the plaintiff is not intitled to re<* 
vive the fuit againft him (^f). Or if the plain^ 
tiff is not intitled to revive the fuit at all, 
though a title is dated in the bill fo that the 
defendant cannot demur, the objection to the 
plaintiff ^s title may alfo be taken by way ^f 
plea. Indeed it feems to have been confidered 
that a defendant can only objed; to revivor by 
way of plea or demurrer (y)^ and there appears 
ground for the praSice* For if the defendant 
objefis by anfwer merely, the point can only 
be determined by bringing the caufc regularly 
to a hearing ; but if the objedion is taken by 
plea or demurrer, it may in general be immedi? 
ately determined in a fummary way. However, 
if a defendant objects by anfwer only, or does 
not objed at all, yet if it appears to the court 
that the plaintiff has no title to revive the fuit 
againft the defendant he can take no benefit 
from it fzj. If a perfon intitled to revive a 
fuit does not proceed in due time he may be 
barred by the ftatute for limitation of a£tions, 
which may be pleaded to a bill of revivor af- 
terwards filed CaJ. If a fupplemental bill i^ 

fx) 3 Py/Wms. 348. (z) 3 P. Wms. 348. 

(^) 3 ?. Wms. 348. (a) I P. Wms. 742. . 
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brought upon matter which arofe before the 
original bill was filed, and this is not apparent 
cm the bill, the defendant may plead ithat lad. 
And if a bill is amended by ftating a matter 
allien fubfequent to the filing of the bill, anil 
which donfequently ought to have bee^ the 
fubjed of a fuppleme^tal bill, adirancagie may 
b^ taken of the irregularity by way of piea, if 
it does not fufficiently appear on the bill to 
found a demurrer^ but if the defendant aa- 
fwers he waives the objedion to the iri;egttl^ii< 
ty, and cannot make it at the hearing (^). 

A crofs bilji difiering in nothing from t^ 
firft fpecies of bills, widi fefpe& to wbich 
pleas in general have been confideired, except 
that it is always OQcafioned by a former bilU it 
is not liable to any plea which wiU aot hol^ to 
the firft fpecies of bill. And a crois bill is iQOt 
liable to forae ple^s which will h^ld to fbe firft 
^ecies of bills ; as pleas to the jnrUdiitipn o^ 
the court, and pleas to the peribn of the fiuir^n 
tiff, the fufficiency of which leem both jiiSrinisd? 
by the original bill ; unlefs the crefs bill is 9i-i 
hibited in the name of fome peribn a^oney wbQ 
is alone incapable of inftitming a fiiit, a$ 98 in^ 
lant, a feme covptt, an idiot, or a lunatic. 

fc) Bjckhier agaioft Searfoo, at t^ Rolbf ijth J^ 

It 
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It has been already mentioned (d)^ that a 
part of the conftant defence to a bill of review, 
for error apparent on a decree, has been faid to be 
by a plea of the decree U) : but that a demurrer 
feemed to be the proper defence, and that the 
boc^s of pradice give the form of a demurrer 
only to fuch a bill, Where any matl;er beyond 
the decree, as length of time, a purchafe for a 
valuable confideration, or any other matter, is 
to be offered againft opening pf the inrolment, 
that matter niuft be pleaded ffj. And i^ a de« 
murrer to a bill of review has been allowed, and 
the order allowing it is inroUed, it is ^n effec- 
tual bar to a new bill of reAiew {g) on the fame 
grounds, and may be pleaded accordingly. A 
bill of review, upon the difcovery of new mat- 
ter, feems liable to any plea which would have 
avoided the effeft of that matter if charged in 
the original bill. Other bills in the nature of 
bills of review feem to be in the fame fitiiation: 
and if the matter alledged to have been difco- 
vered fince the decree came to the plaintiff* 's 
knowledge before the decree, the defendant to 
the bill may plead that fa£t in bar (^). If a 

{d) Pi^ci66. • {g) a^Chaii.Ca.t55. 

{e) 1 Vera. 392. Nelfon'i i Vcrn, 135, 417, 441. 
Ilep, 53. 2 Vera. lao. 

tVefiy, 109. {h) 3 AtkyM,40. 
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decree is fought to be impeached on the ground 
of fraud, the proper defence fcems to be a pica 
of the decree, accompanied by a denial of the 
fraud charged ("ij. 

If a plaintiff filing a bill to carry a decree in- 
to execution, has no right to the benefit of the 
decree, the defendant may plead the fad, if it 
is not fp apparent on the bill as to admit of a 
demurrer. 3ills in the nature of bills of revi- 
vor or of fupplemental bills are liable to the 
fame pleas as the bills of whofe nature they 
partakct 

Having thus confidered fome of the principal 
grounds upon which pleas to the Teveral kinds 
of bills may be fupported, it will be proper to 
obferve fomc particulars with refpefl: to, i. the 
Iiature of pleas in gen^eral ; c. their form ; 3. 
the ipanner in which they are offered to the 
court ; and 4. the manner in which their valicli-' 
ty is decided. 

I, In pleading there mud in general be the 
fame ftriftnefs in equity as at law (^k) ; at Icaft 
in matter of fwbftapqe. A plea in bar mud fol- 
low the bill, anc^ot evade it, or miRake the 
fubjeft of it fij. If a plea does not gp tp the 

(1) I Brown. Pari. C2a. (i) 2 Atkyns, 632, 

417. 7 Vip. Afi. 398. pi. {/) Bunb. 7p» 2 Atkyns, 

15. 2 Eq. Ca. Ab. 177. 603, 
2 P. Wms. 73. 

whole 
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ix^hole bill. It muft exprcfs to what part of the 
bill the defendant pleads ; and therefore a pica 
to fuch parts of the bill as are not anfwered 
muft be over -ruled as too general (m). . So if 
the parts of the bill to which the plea extends 
arc not clearly and precifely cxprcffcd : as if the 
plea is general, with an exception of matters 
after mentioned, and is accompanied by an an^ 
fwcr ; the plea is bad. For the court cannot 
judge what the plea covers, without looking 
into the anfwer, and determining whether it 
is fufEcient or not, before the validity of the 
plea can be confidered (n). 

It is generally confidered that a plea ought 
not to contain more defences than one ; and 
th9ugh a plea may be bad in part and not in 
the whole ((?), and may accordingly be allowed 
in part and overruled in part, yet there does 
not appear any cafe in which two defences of- 
fered by a plea have been feparated, and one 
allowed as a bar. Thus if a defendant pleads a 
fine and pon-claim which is a legal bar, and a 
purchafe for a v^hiable confideration without 
notice of the plaintiff's claim which U ^n equi- 
table bar : if either (hould appear not to. be a 
bar, as if the defendant by ahfwer fiiould 

(fi) 3 Atk. 7Q. Mofety, (o) i Atk. 53, 2 Atk. 44. 
4^t i55» 284. 3 Atk. 589. I, 

(») z Vefey, 1 08. Vcf. 205. 

admit 
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admit fads amounting to notice ; or if the jJba in 
refpeft to either part (hould be informal i therq 
feems to be no cafe in which the court ha3 &• 
parated the two matters pleaded, and aUowe4 
one as a bar and difallowed the other. And a^ 
the end of a plea is to reduce the caufe, or the 
part of it covered by a plea, to a finglc point ; 
in order to fave expencc to the parties, or to 
proted the defendant from a difcovery which 
}ie ought not to be compelled to m^lffi i and 
the court to that end inftantly decides on the 
validity of the defence* tailing the plea, and 
the bill fo far as it is contradiaed by ^hc 
plea, to be true : a double pica is generally con- 
fidered as informal and iipproper. For if two 
matters of defence may bie thus offered, the 
fame rcafon willjuftify the making any num- 
ber of defences in the fame way, by whiph tfee 
ends intended by a plea would not b^ obtained ; 
and the court would be compelled tq give in- 
ftant judgment on a variety of defences, with 
alLtheir circumilances as alledged by the plea> 
before they are made out in proof ; and confe- 
quently would decide upon a complicated es^ 
which might not exift. This reafoning perfa9|)s 
does not in its extent apply with equal force to 
the cafe of two feveral bars pleaded as feveral 
pleas though to the fame mattery and it may be 

fcid 
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iud that fvK^ pj«ul«ig U Siiaiatci ^t Irtr^ uA 

it ^mH he ie&9G4firpA K}»i^ a pl^a If jigt ifm 

fpr a4piAti»g <tl»s kiB4 «f plfift4W2« j^t 
titpugli a ilffettOi? .<aiffpr^4 i^ way ©f ple» f09<ift 
ef « great vwicty pf ar/eimftajKifai, yet if ^y 
9U ten4 1;9 pne ppmt xhti pk^ 9!>ay )>f |;p94 OJ^ 
IHinsa plea i«F title d^e^si^f d from ^s {ii#rii?» 
jioder iwioni tbe pl^mtlff pIiifP9 mgy bff a gi994 
fiJLea, though coKfiftmg pf a great yflrwty uf 
i:u-<cuiaftanc«s (^)$ lior d^ Utfe 19 » fi9g)# 
ppj«t $© which the ami* k t^^^ hy tJU? 
plea. It therefore £e«m th»t a plf» can ^ glr 
lowed ia part oply vith r*fp«Qt» }i»eitf«ta, 
the quantity of the WU i:<»YC|rc4 hy U } gft4 
tlfat if any part pf ths d«f«ncc: ipa4fi h|^ iJm 
plea is had, the whole aiuft be oygr-rBjed. 

A plea muft aver fg^ to which (he pJaintW 
stay reply, and Apt in the pafivre <^» dep^tprr^r, 
reft on fads in the bill (r). The ayeripeiuti 
wght j» gefteral to he ppfuire, Ii» fpme 
cafe$k injeed, ia d«fend^t ha$ been perniitted 
tP a?ff aecpriiing to the beil of his kopwledge 

(/) 1 p. Williamt. 725. \^2^$,9aA i P. Williams, 

3 Atkyns. $41. 3??. Note |. 34 e^it. 

(g) Martin ^i| M»idij, (r) 3 Atkyns, 558. . 
^oufe of Lords, 6tli Marcb, 

and 
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and belief; as than an account is juft and 
true (s) : and in all cafes of negative aver- 
ments, and of averments of fads not within 
the immediate knowledge of the defendant, it 
may feem improper to require a pofitive affcr- 
tion. Unlefs however the averment is pofi- 
tive, the matter in iflue appears to be, not the 
faa itfelf but the defendant's belief of it : and 
the confcience of the defendant is favcd by 
the nature of the oath adminiftered ; which is, 
that fo much of the plea as relates to his own 
ads is true, and that fo much as relates to the 
ads of others he believes to be true. AU the 
fads neceflary to render the plea a complete 
equitable'bar to the cafe made by the bill, fo 
far as the plea extends, that tUe plaintiff may 
take iflue upon it (/)» niiift be clearly and dif- 
tindly averred. Averments are likewife ne- 
ceflary to exclude intendments which would 
otherwife be made againfl: the pleader; and 
the averments mufl: be fufEcient to fupport tbo 
plea («). 

If there is any charge in the bill, which is an 
equitable circumftance in favour of the plain* 
tiff's cafe againft the matter pleaded ; as fraud, 
or notice of title ; that charge muft be denied 



</) 3 Atkps, 70. Tofc- (/) Gilb- on Ch. 58, 
hill, 70. (u) 2 Vefe^, 245. 
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by way of anfwer, as well as by avermient in 
the pica. In this cafe the anfwer inufl: be full 
and clear, or it will not be effedual to fupport 
the plea (jii) ; for the court will intend the mat- 
ters fo charged againft the pleader, unlefs they, 
are fully and clearly denied i^y). But if they 
are in fubftance fully and clearly denied it will 
be fufEcient to fupport the plea, although all 
the circumftances charged in the bill may not 
be precifely anfwered (z). Though the court 
upon argument of the plea may hold thefc 
chatges fufEciently denied by the anfwer to ex- 
clude intendments againft the pleader, yet if 
the plaintiff thinks the anfwer to any of them 
is evafive, he may . except to the fufficicncy of 
the anfwer in thofe points* A defendant may 
alfo fuppc^t his plea by an anfwer touching any 
thing not charged by the bill, as notice of a 
title, or fraud; for by fucb an anfwer nothing 
is put in iffue covered by the plea from being 
put in ilTue (^i), and the anfwer can only be 
ufed to fupport or difprove the plea. But if 
a plea is coupled with an anfwer to any part of 
th^ bill covered by the plea, and which confe- 

(«) 3 AtkynSy 304, 815. {f) 2 Atkyns,-24i. Gilb. 
3 P. Wms. 145. 3 Brown, ^85. 

Pari. Ca. 373, 374. (») 3 Brown, P. C. 373. 

^ (a)Grilb. Qn Ch.*58i 59, 

quently 



qaMdf die defendant bf tbd pies decliflvrs tb 
^afwtt, A» pleai will updn avgfunent to oveku 

12. A pira like a demurrei is introdaticd tty 
a proteftation againft the confeffioHi of the 
truth of atAy matter conftainei kk tftus bilL For 
the ptfpofe af diiternifniDf^ the vanity of the 
pilca^ the HiLfe fet ais it ia not oontradfa^d by 
riie plea(kr) is t^keiifor true^ and theppotdfi- 
Mi^n &a9 pvobalbly betli ufed to prevent the 
fkmt contlufion fot otii^ purpof«9. The e» 
Uht of the plea; that is whether it is iateiitkd 
CO CdvaF the whole biO^ or a- patt of it dnl^ 
and what pan hi partkalait ; h nhMy ftMcd it 
the iie3tt i^ce; add this', as before obAsrved^ 
muft be c!e;irly and diiHnaty fhewn^ The 
matter relied vepdn ar an objedioii to the jurff- 
di6iion; of the court, to the peribn of the phtdk 
tiff or defendant,, or in bar of the fiiir> getiei 
rally foUows^, accompanied by fuch^ afrerments 
M ate n«:eflary to fapport it. The pleaiconH' 
monly concludes^ with a repetition^ that the 
masters fo offered are relied upon asran obfeo- 
tbn or bar ro' the &lt, or fo much of >k afs pUt 
plea extends to ; and prays the judgment of the 
court whether ttfe defendant ought to be^ Cdm- 

on Ch. 58. 

pelled 



< ^39 ) 
polled further to. anfwer the bUl^ or fucb part 
eis is thus pleaded to. If the plea is accoim« 
panied by an anfwer merely to fupport it, the 
anfwer is ftated to be made for that purpofe, 
not waiving the plea. If the plea is to part of 
a bill only, and there is an anfwer to the reff^ 
it is exprefled to be an anfwer to fo much of 
the biU as is not before pleaded to, and is pre* 
t:eded by the lame proteftation againft waiver 
of the plea. 

3. A plea is filed like a demurrer in the pro- 
sper office ; and pleas in bar of matters in pais 
(d) muft be upon oath of the defendant; but 
pleas to the jurifdidion of the court, or in dif- 
ability of the perfon of the plaintiff («), or pleas 
in bar of any matter of record or of matters re- 
corded or a« of record in the court itfelf (^ 
cr any other court, ticed not be upon oath« 

4. If the plaintiff conceives a piea to be de* 
fefdve in point of form, or fubftmce, be may 
take the judgmelut of the court up^i its fuf- 
ficieiicy* And if the defendant Is anxious to 
havelfae point diet^iteined he may alfo take the 
fame proceeding. Upoa argument of a plea it 
msLj eitber be aUowed fuaply^ or the benefit of 



{;JJ Prac. Reg. 1 74. (/) Prac. Reg. 174.] 

(e) Ord. in Ch. 9& 
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it may be faved to the hearing,. or it may b« of* 
dered to ftand for an anfwer. In the firfl: cafe 
the plea is determined to be a full bar to fo 
much of the bill as it covers, if tlie matter 
pleaded, with the averments necefiary to fup- 
port it, are true. If therefore a plea is allow- 
ed upon argument, or the plaintiff without 
argument thinks it, though good in form 
and fubftance, not true in point of fad; 
he may take ifTue upon it, and proceed to dif- 
prove the fads upon which it is endeavoured to 
be fupported (g). For if the plea is, upon 
argument, held to be good in law \ or the 
plaintiff admits it to be fo by replying to it (A); 
the truth of the plea is the only fubjed of quef- 
tion remaining, fo far as the plea extends : 
and nothing but the matters contained in the 
plea, as to fo much of the bill as the plea co- 
vers, is in iffue between the parties (/> If 
therefore iffue is thus taken upon the plea, 
the defendant mud prove the fads it fuggefts* 
If he fails in this proof, fo that at the hearing 
of the caufe the plea is held to be no bar, the 
plaintiff is not to lofe the benefit of the dif- 
covery fought by the bill/i), but the court 
will order the defendant to be examined oa 



Rep. 



inter- 



(^) Prac. Reg. 183, 


in Ch. 58. 1 C 


(h) 3 Brown, P. C. 74. 


174. 


W3PWms;95. Prcc. 


{i) z Vcfey, 247* 
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interrogatories, to fupply the defeft (/). But 
if the defendant proves the truth of the matter 
pleaded, the fuit, fo far as the plea extends, is 
barred ; even though the plea is not good 
cither in point of forn> or fubftance. There- 
fore where a defendant pleaded a purchafe for 
a valuable confideration, and omitted to deny 
notice of the plaintiff's title, and the plaintiff 
replied ; it was determined that the plea, 
though irregular, had been admitted by the re- 
plication to be good, and that the fa£t of notice 
not being in ifiue, the defendant proving what 
he had pleaded, was intitled to have the bill 
difmilTed (m). 

If upon argument the benefit of a plea is 
faved to the hearing, it is confidcred that fo far 
as appears to the court it is a full defence ; but 
that there may be matter difclofed in evidence 
which would avoid it fupprofing the matter 
pleaded to be ftridly true ; and the court there- 
fore will not preclude the quefiion. 

When a plea is ordered to ftand for an an- 
fwer, it is merely determined that it contains 
matter which may be a defence or part of a de- 
fence ; but that it is not a full defence, or it 
has been informally offered by way of plea, 
or it has not been properly fupported by an« 

(ij Nelf. Rep. 119. Rep. (mj 3 P. Wms. 94, 95. 

Tem. Finch. 4. 4 Vcf. 247. 

R fwcr 
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fwer fo that the tru(h of it is doubtful For 
if a pica requires aa aofw<er to fuppost ity upoot 
argument of the pl«a the anfwer may be read 
to couiuerprove the plea; and if the defend 
daat appears uot to have iufficieii% fuppop^ed 
his pLe^ by bi^ aafwer, the plea miafk he over- 
ruled, ox ordered to ftandfbr dxtmiw^t ofity (»). 
A plea is ufuaily ordered to^ftaadfov an an&rer» 
where it dates matter whkk m^^ be a defence 
to. the bill^ though perhaps nc^ preper foir a 
plea, or iuformally pleaded. But if a pleia. ftates 
nothing which can be a defence, it is mere- 
ly over-culed* If a plea is: ordered tD ftand foe 
an anfwer, it is allowed to be a fufficieat 2W- 
fwer to fo much of the hill> a& it covers C«) ; 
unlefe by the order liberty is given to escept (^)^. 
Bull that liberty may be qjualifi^. £c» aia to pro*-^^ 
te£i: the defeadanit from any pantiaular difco*- 
very. which he ought not to be campcUcd tx^ 
ipake (g). And i£ a plea^ is accompanied, by^ 
an anfwer, and is or-dered to.iland foir an an^ 
fwer without liberty to except,, the plaantiflT 
ipay yet except to the anfwa^, as infufficient; 
to the parts of the bill not covered! by the 
plea, (^rj. If a plea accompanied by an anfwer 
is< allowed, the anfwen may be readr at Uiet 

(nj 3 Attyns, 304, (y) 2 Atkyns, 241, 

(6)Moft!y,74. (r)^Mofily, 74- 

(/) 3 Atkyns, 815. 3 P. 

hearing 
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hearing of the caufe to counterprove the 
plea (s). 

There arc fome pleas which are not ufually 
argued (/) ; but, being clearly bars, if true, 
either they are pleaded with fuch circumftances 
that their truth cannot be difputed, or being 
mere matter of faft they ar^ referred to one 
of the matters of the court to inquire into the 
truth of the fafl:. Such are pleas of outlawry 
or excommunication, which are always pleaded 
fubftgillo. Picas of a former decree (u\ or of 
another fuit depending C^J9 ^^^ generally in 
the fame predicament *, being referred to a niaf* 
ter io inquire into the faft. If in any of thcfe 
cafes, the matter reports the fa£t true, the; 
bill fiands inttantty difmi^ed, unlefs the 
Court otherwife orders Cy). But the plaintiff 
may except to the matter's feport, and^bring 
oh the matter to be argued before the court (z) j 
and if he conceives the plea to be defe<?live, 
in point of form or otherwife independent of 
the mere truth of the fad pleaded, he may fet 
down the plea to be argued as in the cafe of 
pleas in general (a). 

(i) 3 AUtyns, 303* {vi,) Di^rrand r« Hiitdb- 

{t) Ord. in Ch. 98. ed. infoD> Mich. 1771. oil £3^* 

1739. ceptions. 

{u) I Atkyns, 53, 54. {a) Ord. in Ch, 98. ed. 

(x) Ord. in Chan, 98. 1739. 3 Atkyns, 587. i. 

cd. 1739. Vern. 33a. 

ifj&tti Ch.Ca. 241. 
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CHAPTER IL 

SECTION n. 

PART III. 

Ofanfwers and difclaimers ; and of Demurren^ 
Pleas^ An/wen and Difclaimers^ or any tw& 
or more ofthem^ jointly. 

IF a plea is over-rul^, the defendant may 
infift on the fame matter by way of an^ 
fwer [b). And whatever part of the bill is not 
covered by demurrer, or plea, muft be defend- 
ed by anfwcr (c) ; unlefs the defendant 6\Sr 
claims. In treating of anfwers and difclaimers 
will be confideredy i, the general nature of an- 
fwers ; 2. their form ; 3. the manner in which 
their fufficiency is decided upon, and defici- 
ency fupplied ; and, 4. the nature and form of 
difclaimers. 

I. It has been already (J)mentioned, that every 
plaintiff is intitled to a difcovery from the de- 
fendant of the matters charged in the bill, pro- 



{h) 3 P. Wms. 95. 2 Vc- (c) Prac. Reg, 280. 

fey, 492. I Atkyns, 450^ {d) Page 9. 
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v!ded they are necpflary to afcertaoi fads ma« 
Serial to the merits of his cafe, and to enable 
him to obtain a decree. The plaintiff may re 
quire this difcovery, either becaufe he cannot 
prove the fads, or in aid of proof and to avoid 
expeivce {e). He is alfo intitled to a difcovery 
^ of matters neceflary to fubftantiate the proceed- 
ings, and ma)s:e them regular and effedual in a 
court of equity (f). However, if the difcovery 
fought by a bill Is matter of fcandal, ox will 
fubjed the defendant to atiy pain, penalty or 
forfeiture, he is not bound to make it : and if 
he does not think proper to defend himfelf 
from the difcovery by demurrer, or plea, ac- 
cording to the circun^ftances of the cafe, he 
may by anfwer infift that he is not obliged to 
make the difcovery (^), In this cafe the plain- 
tiflF may except to the defendant's anfwer as in- 
fufEcient ; and upon (hat exception it will be 
determined whether the defendant is or is not 
obliged to make the difcovery. If the defence 
which can be made to a bill coniifts of a va- 
riety of circumfiances, fo that it is not proper 
to be offered by way of plea {h) ; or if it is 
doubtful whether as a plea it will hold ; the 
defendant may fct forth the whole by vay of 

{e) 2 Atkyns, 241. % Vefey, 491. 3 A^yi^s, 

(0 2 Vcfey, 492. 376, 

\f) 3 P. Williams, 23?!. {)>) i Atkyns, 54. 
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anfwer and pray the faipc benefit of fo much 
as goes ia bar 9s if it had been pleaded to 
the bill (i). Or if the defendant can offer a 
matter of plea which would be a complete bar^, 
but has no occafion to proteft himfelf from any 
difcovery fought by the bill, and can oflfer cir- 
cun^ftances which he conceives to be favour- 
able to his cafe, and which he could not oflFer 
together with a plea, he ipjiy fet forth the 
whole matter in the fame manner. Thus if a 
purchafer for a valuable confideratjon, dear of 
%11 charges oi fraud or notice, can offer ad» 
.4itipnal ciroiqiftapces in his favour which he 
caqnoj fet forth by way of plea, or of anfwer to 
fuppbrt _ a pica } as the expending a confider- 
able {\xm of money in improvements with the 
knowledge of the plaintiff; it may be more 
prudent to fet o«t the whole by way of anfwer, 
than to rely on the fmgle defence bv way of 
plea^ unlefs it is material to prevent difclofure 
of any circumftances attending his title. For 
a defence which, if infifted on by plea, would 
prptcft the defendant from a difcovery, will not 
in gfaieral do fo if offered by way of anfwer (^k). 
To fo much of. the bill as it is neceffary and ma-^ 
tfprial for the defendant to anfwer, he muft 



fi) 2 P. Wms, 145. Sel. Ca. ia Oi. 5 1 . 

(i) z Eq. Ca. Ab. 57, 
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Q)6ak direftly, and without evafion; and mud: 
not mcfrely anfwcr the feveral charges literally, 
but he muft ooafefs or travcrie the fubftance of 
each charge (/). And whcrcmcr there arc par*- 
ticnlar precife charges, they muil be anfwer* 
ed particularly and precifeiy, and not in a 
general manner, though the general anfwer 
may amount to a full denial of the charges (m)« 
Thus where a bill required a general account^ 
and at the fame time called upon the de- 
fendant to fet forth whether he had receired 
particular fums of money fpecified in the bill, 
with many drcumftances refpeding the times 
when, and of whom, and on what accounts, 
fuch fums had been received; it was de«> 
termined that fetting forth a general account 
by way of fchedule to the anfwer, and referring 
to it as containing a full account of all fums 
of money received by the defendant, was 
not fufiEcient : and the plaintiff having except- 
ed to the anfwer on this ground, the excep^tion 
was allowed ; the court being of opinion that 
the defendant was bound to anfwer fpecifically 
to the.fpecific charges in the bill, and that it 
was not fufScient for him to fay generally that 
he had in the fchedule fet forth an account of 
all fums received by him. (n). 

(/) Rule^ and Ord. in (n) Hepburn ag« Bu« 

Ch, 99, 100. ed. 1739. rand, 20th Nor. 1779, ia 

(«) 2 Eq. Ca. Ab. 67. Chan. 
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Although the defendant by his anfwer dc- 
mc8 the title of the plaintiff, yet in many cafoi 
he muft make a difcovery prayed by the bill, 
though not material to the phintiff's title, and 
though the plaintiff, if he has no title, can 
have no benefit from the difcovery. As if a bill 
is filed for tythcs, praying a difcovery of the 
quantity of land in the defendant's poffeffion 
and of the value of the tythes j though the de- 
fendant infifts upon a modus, or upon an ex- 
emption from payment of tythcs, or abfolutely 
denies the plaintiff's title (o), be muft yet an- 
fwer to the quantity of land and value of the 
tythcs (/). Or if a bill is filed againft an ex- 
ecutor by a creditor of the teftator, the ex- 
ecutor muft admit affets or fet forth an account, 
though he denies the debt (q). 

If an anfwer goes out of the bill, to ftate 
fome matter not material to the defendant's 
cafe it will be deemed impertinent, and the 
matter, upon application to the court, will 
be expunged. So in an anfwer, as in a bill, 
if any thing fcandalous is infer ted, the fcandal 
will be expunged by order of the court. But, 
, as in a bill, nothing relevant can be fcanda- 
lous (r). 

/■»; See, however. Gab. (y) Hardr. 1 88. 

"f- WMofeIy,45, 70. 

[fj Jiard. 130. 

2. An 
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3. An anfwer ufually begins by a referva- 
tion to the defendant of all advantage which 
may be taken by exception to the bill ; a form 
which has probably been intended to prevent a 
conclufion that the defendant, having fubmit- 
ted to anfwer the bill, admitted every thing 
which by his anfwer he did not exprefsly con- 
trovert, and efpecially fuch matters as he might 
have objefted to by demurrer or plea. The 
anfwers to the feveral matters contained in the 
bill, together with fuch additional matter as 
may be neceifary for the defendant to (hew to 
the court, either to qualify or add to the cafe 
made by the bill, or to ftate a new cafe on his 
own behalf, next follow, with a general denial 
of that combination which is ufually charged 
in a bill. It is the univerfal pradice to add, 
by way of conclufion, a general traverfe or de- 
nial of all the matters in the bill. This 
is faid (0 to have obtained, when the prac- 
tice was, for the defendant merely to fct forth 
his cafe without anfwering every claufe in 
the bill. Though, perhaps rather imper- 
tinent if the bill is otherwife fully anfwered, 
^nd it has been determined to be in that cafe 
unneceffary (ujj it is ftill continued in prac- 
tice. In the cafq of an infant the anfwer is ex- 

(t) 2 P. Wms. 87. (u) 2 P. Wras. 87. 
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prefled to be made by his guardtan ; md the 
general faving at the beginning, together with 
the denial of comlnnation, and the traver fe at 
the condufion, common to all other anfwers> 
are omitted. For an infant is intitled to the 
benefit of every exception which can be taken 
to a bill without exprefsly making it, he is 
confidered as incapable of the combination 
charged in the bill, and his anfwer cannot be 
excepted to for infufficiency. The anfwer of 
an idiot or lunatic is expreffed to be made by 
his committee as his guardian, or by the perfoa 
appointed his guardian by the court to defend 
the fuit. An anfwer muft be figned by counfel, 
unlefs taken by commilfioners in the country 
under the authority of a commiffion iffued for 
the purpofe ; in which cafe the fignature by 
counfel is not required, the commiflioners be-p 
ing refponfible for the propriety of its contents, 
as it is fuppofed to be taken by them from the 
mouth of the defendant, which in fad was for*? 
mcrly done; 

3* If a plaintiff conceives an anfwer to be inv 
fuiEcient to the charges contained in the bill, 
he may take exceptions to it, dating fuch parts 
of the bill as he conceives are not anfwered, 
and praying that the defendant may in fuch 
refpeds put in a full anfwer to the bilL Thefe 

exception^ 
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$xceptiQ&€ mufl: be iigoed by counfel, and are 
then delivered to the proper officer ; which 
muD; be done wichia a limited time according to 
tbe courfe of the court, though upon appli* 
C9tion farther time h alloved for the purpofe 
within certain reftri&ions. If the defendant 
conceives his anfwer to be fufficient, or for any 
other re^afon does not fubmit to anfwer the mat- 
ters contained in th« exceptions, one of the 
mafters of the court, is dire£led to look into 
the bill, the anfwer and the exceptions, and to 
certify whether the anfwer is fufficient in the 
points excepted to or not. If the mafter re- 
ports the anfwer infuificient in any of the 
points excepted to, the defendant mud anfwer 
again to thofe parts of the bill in which the maf* 
t^r <x)nceives the anfwer infufficient ; unlefs, 
by excepting to the matter's report, he brings 
the matter before the court, and there obtains 
a different judgment* But if the defendant 
has infifted on any matter as a reafon for not 
anfwering, though he does not except to the 
matter's report, yet he is not abfolutely pre- 
cluded from infitting on the fame matter in a 
fecond anfwer (/i;), and taking the opinion of 
the court whether he ought to be compelled to 
anfwer farther to that point or nott 

(^x;2Vefcy,49i. 

Where 
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Wh^re a defendant pleads or demurs to any 
part of the difcovcry fought by a bill, and 
anfwers like wife ; if the plaintiflF takes exccp- 
tions to the anfwer before the plea or demurrer 
has been argued, he adtpits the plea or de- 
niurrer to be good : for unlefs he admits it 
to be good it is impoffiblc to determine whe- 
ther the anfwer is fufficient or not. But 
if the plea or demurrer is only to r the relief 
prayed by the bill, and not to any part of 
the difcovery, the plaintiff may take ex- 
ceptions to the anfwer before the plea is 
argued (y). If a plea or demurrer is acT* 
companied by an anfwer to any part of the 
bill, even a denial of combination merely, 
and the plea or demurrer is over-ruled, the 
plaintiff muft except to the anfwer as infuffi- 
cient. But if a plea or demurrer is filed without 
any anfwer, and is over-ruled, the plaintiff need 
not take exceptions, and the defendant muft 
anfwer the whole bill as if no defence had beea 
made to it (z). 

A farther anfwer is in every refpeft fimilar 
to, and indeed is confidered as forming part 
of, the firft anfwer; So is an anfwer to an a- 
mended. bill confidered as part of the anfwer 
to the original bill (tf). Therefore if the de- 

iyj 3 P- Williams, ^z'j, (-%) Bunbury, 123. 

Notb S. Sec, however, 2 (a) 3 Atkyns, 303. 

Atkyns, 390. 

*fendant 
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fendant, in a farther anfwer, or an anfwer to 
an amended bill, repeats any thing contained 
in a former anfwcr» the repetition, unlcfs it 
varies the defence in point of fubftance, will 
be confidered as impertinent (b) j and if, upon 
reference to a matter, fuch parts of the anfwer 
are reported to be impertinent, they will be 
ftruck out as fuch, with cofts, which in ftrid- 
nefs are to be paid by the counfcl who figned 
the anfwer. 

^ 4. A defendant may difclaim all right or 
title to the matter in demand by the plain- 
tiff's bill or by any part of it. But a dif- 
claimer can fcarcely be put in alone. For if the 
defendant has been made a party by miftake, 
having never had an intereft in the matter in 
queftion, yet as he may have had an intereft 
which he may have parted with, the plaintiff- 
may require an anfwer fufEdent to afcertain 
whether that is the fad or not ; and if in truth 
it is fo, an anfwer feems neceffary to enable the 
plaintiff" to make the proper party inftead of 
the defendant difclaiming. The form of a 
difclaimer alone feems to be fimply anafl-ertion 
that the defendant difclaims all right and title 
to the matter in demand; but the forms given 
in the books of praSice arc all of an anfwer 
and difclaimer. 

If 
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If the defendant difchifM^ the cdUrt ^i{\ ttt 
general difnrifs the bill a$ againfl him with 
cofts. But it is faid that if the plaimHF flteWs^ 
a probable caufe forr exhibiting the bill, he todtf 
pray a decree agailift the defetidant upon the 
ground of the difclaiiriir fij* Where the rfc-^ 
fendant difelaims^ the plaiftt^is Hoi to re|>ly(^. 

A defeoklalit may demnr to oiie ptttt of a: 
bill, plead to another, anfWet to another, aM 
difdaim as to another. But all thefe defences 
muft clearly refer to feparaite^ ind diftindt palrts 
of the bill. For the defendant canitot plead t& 
that part to which he Im alfeady detmifred, 
neither ean he anfwer to afty part to \frbkh he 
has either demurred or pieaded (e) ; the ctemur- 
rer demanding the judgiflditt of the eottrt 
whether he fhall make a!iy other anfwef thtik 
what h contained in the plea. Not eaft the de- 
fendant by anfwer daint, whs^t by difd&iMet' 
he has declared be ha» no right to. A plea of 
anfwer will therefore over-ralc a denftfr^er, 
and an anfwer a plea.; and if a difclaimer and 
anf(¥er are incon&fteM^ thd matter will b^ 
taken mod ftrongty agaiiift the defendant upon 
the difelaimen 

(cj Prac. Reg. 41. . fe) 2 Brown Pari. Ca. 20, 

fj) Prac. Reg. 141 . 3 At- 2 1 . 
kynsy 582. 

CHAP- 
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CHAPTER THE THIRD. 

C» REPLICATIONS AND THEIR CON- 
SEC^NCES. 



A Replication is the plainti£F's anfwer, or 
rqply, to tlie defendant's plea, or an- 
fwer. Formerly, if the defendant by his plea 
or anfwer offered new matter, the plaintiff re- 
plied fpecially (/) ', otherwife the replication 
wa8> merelf a general denial of the truth of 
the plea or aafwer, and of the fufficiency 
of the matter alledged in it to bar the plain- 
tiff 'sfmt, and am a&Ftion of the tmtb and fuf- 
ficiency of the bill. The canfequence of a 
fyccM replication was a rejoinder, by which 
the de^fendant afferted th& truth and fufEciency 
of hi^' anfwer, and traverfcd ev^ry material 
part of the replicaiion (g). If the parties were 

(/> Ord. Ch. ed. 16981 (g) 2- Weft. Syxb. Cbaa. 

1 22. Prac. Reg, 215. I95« a. 232. k 246. b. 

not 
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not then at iflue, by reafon of feme new mat-* 
ter.difclofed in the rejoinder which required 
anfwer, the plaintiff might furrejoin to the re* 
joinder, and the defendant might in like man- 
ner adfurrejoin, or rebut, to the furrejoia- 
der i^b). The inconvenience, delay, and un- 
neceffary length of pleading, arifmg from thefe 
various allegations on each fide (0» occafioned 
an alteration in the pradice. Special replica- 
tions, with all their confequences, are now out 
of ufe (^) ; and the plaintiff is to be relieved 
according to the form of the bift, whatever 
* new matters may have been introduced by the 
defendant's plea or anfwer (/). But if the 
plaintiff conceives, from any matter offered by 
the defendant's plea or anfwer, that his bill is 
not properly adapted to his cafe, he may ob- 
tain leave to amend the bill, and fuit it to his 
cafe, as he (hall be advifed. To this amended 
bill the defendant may make fuch defence as 

{b) Weft. Symb. Chan, a replicadon fo £ir fpecial 

195. a Prac. Reg. 314. that it is confined to the pa* 

(i) Ord. in Ch. ed. 1698. ticular matter controverted, 

122. inftead of being a general 

(i) Prac. Reg. 315. In- denial of the truth of the 

deed if a plaintijf is difpofed whole anfwer ; and tiien the 

to controvert a part of a defendant isput only to proof 

cafe made by the defend- of the matter replied to. 

ant's anfwer, and to admit (/) Prac. Reg. 315. 
the reft he may fiill put in 

he 
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iie fhall think proper, whether required by the 
plaintiff to anfwer it or not. 

According to the pfefent courfe of the court, 
although rejoinders are difi^fed, yet the plain« 
tiff, after replication, muft ferve upon the 
defendant a fubpcena requiring him to ap"* 
pear to rejoin ; unlefs he will appear gratis {m). 
The effe6l of this procefs is merely to put the 
caufe completely at iffue between the parties. 
For now, immediately after the defendant has 
appeared torejoin gratis ; or after the return of 
a fubpoena to rejoin, ferved on the defendant, 
and which by order obtained of courfe, is 
now usually made returnable immediately and 
ferved on the defendant's clerk in court ; the 
parties may proceed to the examination of wit- 
neffes to fupport the fads alledged by the plead- 
ings on each fide (n\ Where, by miftake, a 
replication has not been filed, and yet witneffes 
have been examined, the court has permitted 
the replication to be filed nunc pro tunc ((?). 

(«)Mofe]7, 123, 296. (a) Mofdy, 296, 

(a) Mofely, 296. Piac; 
Re«. 314. 



S CHAP. 



( 45« ) 



CHAPTER THE FOURTH. 



OF tNCIPENTS TO PLEADINGS IN GE- 
NERAL. 



■pMiMiVpai 



I 



N the preceding chapters have been con* 
' fidered the nature of the pleadings ufed in 
the equitable jurifdiftioiJi of the court of chan- 
cery, and the manner in which they are 
brought to a terminatioii. Before the pro- 
ceedings arrive at that point, th^ court will 
frequently permit the pleadings filed to be al- 
tered as the purpofes of parties may require ; 
except in the cafe of anfwers put in upon oath, 
in which the court, for obvious rcafons, will 
not eafily fuflfcr any change to be made. Af- 
ter the examination of witneffes (p) no part 

(/)lfnowitner8 has heea examined an ainendment has 
been permitted after publication pafled. Haftings againft 
Gregory in the Excheq. 19th Noy. i ^82, Sanderfon agaiaft 
Thwaitea, Chan. Trin. 1 783. 

of 
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of the pleadings can be altered or added to^ 
but under very fpecial circumftances, or in 
confequence of fome fubfequent event : except 
that if the plaintiff at any time difcovers that 
he has not made proper parties to hi$ bill, he 
may obtain leave to amend his bill for the 
;^cial purpofe of adding the neceffary par- 
ties (q) ; but for no other purpofe. If any event 
happens which alters the intereft of any party, 
or gives any new intereft to any perfon not a 
party, the plaintiff may file a fupplemental bill^ 
or bill of revivor, as the occafion may require. 
And if the plaintiff thinks fome difcovery from 
the defendant, which he has not obtained, ig 
neceffary to fupport his cafe, he may .file a fup- 
plemental bill to obtain that difcovery (r). He 
may alfo file a fupplemental bill to put in iffue 
any matter neceffary to his cafe when he can- 
not obtain permiflion to alter his original bill 
by amendment ; but he cannot upon fuch a 
fupplemental bill examine witneffes to any 
matter in iffue by the original bill (^sj. 

If upon hearing the caufe, the plaintiff ap- 
pears intitled to relief, but the cafe^made by 

(g) % Atkyns, 15. 3 At- (r) 2, Ch. Rep. 142. j 

kps, 57o» I Prax. Alm» Atkyns, 370. 
Cur. Cane. 546. (0 3 Brown, Pari Ca. 51. 



the 
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the bill is infufficient to ground a cx>m{dete 
decree, the court will fometimes give the 
plaintiff leave to file a fupplemental bill, to 
bring the neceffary matter, in addition to the 
cafe made by the original bill, before the 
court (/). If the addition of parties only b 
wanted, an order is ufually made for the caufe 
t9 ftand over, with liberty to amend the bill 
by adding the proper parties ; and in fome 
cafes where a matter has not been put in iffue 
by a bill with fufficient precifion, the court has 
upon hearing the caufe given the plaintiff li- 
berty to amend the biil for the purpofe of 
making the nece0ary alteration («). A like in- 
du^ence has been granted to a defendant when 
upon hearing a caufe it has appeared that he 
has not put in iffue by his anfwer fads which 
he ought to have put in iffue^, and which m^ft 
neceffarily be in if&e to enable the court to de- 
termine the merits of the cafe ; the defencUnt 
being permitted tp amend hi^ anfwcr by ftating 
thofe facls. This ;ha3 been particularly done 
in the exchequer where a. modus had beeij fct 
up as a defence to a bill for tythes j.in which 
cafe, if it has appeared from the evidence in 
the caufe that there was probably a good 

(i) 3 Atkyns, 133.' (i/) 2 Brown, Pad. .Ca.i 94. 

ground 
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ground for oppofing the plaintiff's daSm 
though the defendant had mifiaiken it, the 
court has permitted him io amend his ain- 
fwer (x). Where an anfwer has been prejucK-' 
dal to ^ defendant from a mere miftake, upoa 
evidence of the miftake an amendment has 
been permitted (y\ Where a fa6l which ttiay 
be of advantage to a defendant has happened 
fubfequent to his anfwer, it cannot with pro* 
piriety be put in ifiue by amending his anfwer; 
If this appears to the court on the hearing, the 
proper way feems to be to Order the caufe to^ 
ftand over till a new bill, in which the fidi can 
be put in ifiue, be brought to a hearing tvith 
the original fuit (^zj ; atnd a bill for this piir- 
pofe feems to be in the nature of a plea fuis 
darrein continuance at the common law. 

The court, confidering infants as particularly 
under its protedion, will not permit an infant 
plaintiff to be injured by the manner in which 
Ins bill has been framed ; therefore where a 
bill filed on behalf of an infant fubmitted to 
pay off a mortgage, and upon hearing thecatife 
the court ^a:s of opinion that the infant was 
not bound to pay the mortgage, it was ordered 

(*) Phaip$: ag. Owynne, hat refufed this indulginee* 

Exchequer, Eafter 1779* See , (jr) 2 P, Wnis; 4x7. 

alfo 2 Brown, P. C. 194. (») 3 Gh. Rep. 19. 

But in later cafts the cbart . . 

^ r thatf 
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that the bill fhouldbe amended by ftrSdng out 
the fubmiiEon (a). 

Sometimes upon hearing of a caufe it has 
appeared that a matter properly in iffue, or at 
lead ilated in the proceedings, has not been 
proved againft parties who have admitted it by 
their anfwers, although not competent fo to do 
for the purpofe of enabling the court to pro- 
nounce a decree. In thefe cafes the court 
has frequently permitted the proper fteps to 
be taken to obtain the neceiSary proof; and 
for this purpofe has fuflfered interrogatories 
to be exhibited, and where the plaintiflf has 
negle^ed to file a neceflary replication has al- 
lowed him to fupply the defeft. Thus where 
a bill was filed on' behalf of creditors for fatif- 
&dion out of real and perfonal eftates devifed 
to trufiees for that purpofe, and, fubjeft to that 
charge, in ftrift fettlement ; and the anfwers of 
the tenant for life, and of the firft remainderman 
in tail, who was an infant, were not reph'ed to : 
the court on hearing dire<fl:ed that the plain- 
tiflFs fhould be at liberty to reply to thofe an- 
fwers, and exhibit interrogatories and prove 
their detts againft thofe defendants, as they 
had before proved them agiinft the truftees ; 
and referred the confideration of the direftions 
neceflary to be given upon fuch new proof (Jti). 

{a) I P. Wms. 428. croft, at the Rolls, iStk 

{jf) Lambert agaioft Afh- Feb. 1779. 

la 
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In all thefe cafes the indulgence given by 
the court is allowed to the miftakes of parties, 
and with a view to fave expence; and in 
fuch cafes only where no injury can arife to 
other parties from the indulgence. But, ia 
general, with refpcft to the original parties, 
and their interells, no amendment will be 
permitted after the caufe is at iffue, and wit- 
neffes have been examined, and publication 
pafTed (^5 though a plaintiff has been permit- 
ted, even under fuch circumftances, to amend 
his bill, by adding a prayer omitted by mit 
take {d). 

(c) Barnard, zzz^ {d) 3 Atkyns, 583, 
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54- 



luna 



[tics, 94. 



idiou and 
married 



deficient ro anfwer the pur- 
pofes ot complete jufticc, 
144. 

becaufe the bill 



women, 95. 
Jhhurrer^ 14> 99. 
^1 form of, 99, I7Q. 

to relief, 10a; 
!!■ i ll - catties oi^ 



improperly confounds dif> 
tinft fubje£is or iin»e^ 
ceflarily multiplies iuics^ 
146. 

to a bill brouglft 



10S. 



becaufe the. fob- 148 



for a very fmall &m, \oz\ 
n. {a). 
> ' to di&oi^ery, w>5> 



jeftcfthe foic is not withia 
the jurifdi£tioa of a court of 
y, 103. 
- becaufe the phin- 



i^^ 



tiff aaj^ have remedy «c 



kw, 113. 

-hieca 



becaufe 
the cafe made by the bill is 
dbt fuck In which a coutc 
of equity compels dificovery, 

149- 

I • I — ^ for want 



\isXk the pkfii- - oi intereft in the phuntifiv 



tiff may have remedy in an 
ecclefiaftical court or other 
court tffbrdiitary jurifiii^ 
«ii» 114. 

■ becaufe fome other 

coortxif equity has the pro- 
per jurifdi£tioo, 133. 

on the ground ef 



perfimal difobHity of the 
plaintiff, 135. 

. for want of inte- 



foflidam, 152^ 

I ■ pu . ' ■ 'for want 
of privity of title between t^ 
plaintiff and- defendant, i54i» 

i> • • . • ^ betiaufe 
the difcovery is imoiaterialy 
154. 

* *■ 1 U « * — becaufe 



reft ^r >dtle fo the -pfaihitlff 
in the* fikbjeft of thf fuiiy 
136. 



the fituation.of ahe defend- 
ant renden it huproper for 
a ceurt of equity to eempel 
a difcovery, 15^; 

Demurrer 



N J> 



X. 



Det^urfir to a bill of difcovery 
will not hold for want of 
paititSy 163. 

■ < or in 

. vgenetal for want of equity, 
163. 
. > ■ ■ ■ to a Wll of. revivor, 
164. 

■ ■ ■ > to ,.a fuppleonental 
billy 164^ . 

■ i I . "'p i f i NT ,.. ; efofe bill 

165. 

■ ' • ■ '- ^^ — '*-— - billfiltdby 

dirediontifthb court, 165. 

■ ■ "r i*ii r .. i . bill of re- 



view, 166. 

■ n I fj ii,i ? »■■ ■ bill, to «fac.* 
ecBfee a. decree^. 169. 

m Ji i i.oB^fettfld ^^ irr e gtt " 
hricy in a bill, 1 69* . 

■ ■' ■■ mufl be figaed hf 
cc»unfe],.r7o^ 

——put in without Dttb, 

alone, after ord«r*for 



time, I irregular, i^Q. 

— 'r-^^^'if any part btd^ hw 

been generally -over-rule*, 

-17.3;' ■;. .-.;. ■•■ 

' H-n I. tag b^cn allowed in 
argument of, 174, 



'♦'Hfc-^.clMR^f, 174, 
^■ "i'Ji^^ * ' iflD wbofe billv«llow- 
,,184^^1110 13411 ii out of court, 

" ' Ji" on . argumciit of,-kt¥e 
: :;giveii.taamend, if^i 
^g"' ■ ■ ■"'f »' amendtneBtafitr^ 'i5> 

». (tf), 174. 
-»* ^ ' » )i> on matter of fbnti, fp 

. bac t0>t -flew 'bill, 1 74.. 



Demurrer f allowed upon aie-> 

rics may be pleaded in bar, 

of a new bill, 175. 
Difability perfoflftl, of plaintift^ 

deauirrerfar, 135. 
, .plea of, 

185. 
Difclaimert i\, 14, 244. 
. ,, ^-r,,*t— nature and fofia o^- 

253. 
Dijcvutry compeHcd in equity, 

1 30, 148. 
■»-■■■« " fa -bill of, 33, ^.1 , 
»*-*- dcaiurrer 

to, 105, 148.. 
V^'tfmlfftw of hill for want of 

profecucion, 196. 
» > I N plea of decree or 

order of, 1.96. 

Demner may be afligoed on a 
fuit in iequity, 1 09. 



EleSion to proceed at ]a«^ or in 

equity, order to compel a 
. piaintiif vta make, -200. 
E^glijk bill, What, 7, . 
Efuily^ courts of, i . 
Error in a deer* to fupport a 
. hiU •£ review/ 7^ 
Exceptions to anfwers, 25 0# 
iExi9mmuniMioti, plea of, 

186. 
J^iKUte decrees, ^biUs to, 54, 

86. 
•^■■' ' ^ ■ ' ' ■ '• danrarrers to, 

1^7. 
* n . > < *i M judgnaents of inferior 

court* of.Jequity, bills to, 

«7- • ' 



Extr^ 



t N D Ei X. 



BxifM&rdHUirf jarifdiAioii of 
the courts of cluUicefy, i. 

F. 

tim and oon-claiai| plea of, 

201. 

■ II ■ ■ mvf be 

pleaded in bar to a bill of 
review, aoj, 

ftrftiturt^ plea that a diffove- 
ry would fttbje6t a defend- 
ant to, 2»6. 

Braud^ ground for interference 
of a court of equity, loj^ 
ii6. 

bills to impeach de* 

creis for, 34, 84. 

m 4 ^ >— may be 

brought without preTions ' 
leave of the court, 84. . 

■ charged id a bill, muft 

be denied by averment in a 
plea, as well as by anfwer^ , 
ai6. 

frauds and perjuries, plea 
of ftatutc for prevention of^ 
210. 

G. 

GriuhJs of defence to a bill, 

II. 
Guardian of an infimt to defend 

a fait, 94, 
* (^idiots and lunaties, 

■I wf III of peribns in con- 
dition ' of idiots or lunatici^ 

"• .1: ■ 

tdfoii^ fuits by, ^8. 

againft, 29, 94. 
tmfertimnce, 47, 253. 



Incafaeity to inftitute a fuif 
alone, plea of, 1 88. 

Incidents to pleadings, 259. 

Inconvenisnei public, ground 
for interference of a court of 
equity, 119. 

Infants^ fuits by, 25^ 

—————— againft, 29, 94. 

Inforwuitiws^ 7^21, 90. 

IfjunSim^ 46, i26w 

■ ■■ ■ 1" ■■ perpetual^ 125, 
127- 

Injury irreparable, courts of 
equity will prevent in the 
affertion of doubtful rights^ 
123. 

ItUsreft, Want of m the plaintiff 
demurrer for, 136, 151. 

■■ii I ' r plea of^ 

1 89. 

I i r \ want of in the de- 
fendant, demurrer for, 142, 
152- 

— — plea of. 



i9i- 
buerpUadtr^ cafes of^ 125^ 

■ * bill of, S2, 47. 

. ■*■ ' ' after a decree fcwv 

the fuit does not abate by 
death of the plaiotifF, 57* < 

interrogating part of a bill, 43* 

Interrogatories^ 65 < 

judgment of court of ordi- 
nary jurifdidtioii, execii* 
tion ou aflifted in equity, 

114. 
• ■" . " ,. plea of, 204. 

■ > ' ■* of inferior court 
of equity, bill to txecute^ 
87. 

yuri/didion of court of chan* 
ceiy, demurrers to» i j2« 

,^^m^-m pleas to,' 



182. 



JuH/^ 



IN D E X. 



Jttrifdiakn of court of ehan- 
ctry» parties out of, 221 .^ 

m i * of a court of equit/y 

demurrers to, 103. 

»of acourtofequityy 



pleas to, 1 80. 

cafa in ^hich a 



court of equity aiTumSy 3, 

Lapfe of time reiteTcd agaioft 

in equity, 118. 
L^iiir miflive, 38. 
Limitatiwis^ pIca of flatute of, 

2ia. 
Litigation refiraint on, im- 

pofed by courts of rquity, 

137. 
Ufs of an iflftrument which 

gave a title at law, foundo^ 

tion for a bill in equity, 

1D5. 
fjUnatUs, fuics by, 28. 

■.—- againft, 29. 



9h 



M. 



fiiandatqiy writs, courtJi, of 
equity will nctt relieve a-^ 
gainft proceed ipgs on, 1 20. 
Marriage hrokzge^ l\g» 

m Settlement, confi- 

dened a$ a purcbai^ fot 
a v^ltt^ible CQoQderatipn^ 
21 »• 

— if made 



after marriage, in purfu- 
an^e of agreement made 
before, the agreement muft 
be ifaewn in a plea of the 
fettlement, 2liS- 

MarrieilmoTBAtk, iuitby, 27. 

^ ■ '■■'■ . ■ cannot 

be inftituted without her 
fonfept* 28t 



Married woman, fuits againft^ 

■ order for her 

to defend feparately frooi 
her hufband, 95. 

feparate an^^ 



n ■■ I a- 

fwer of, without order fup» 
prcifed, 95. n. (/). 

■ ^ if her huf- 
band is pjaintifi; may de? 
fend feparately witl^out or- 
der, 95. 

wife of an e^« 



lie, or of Qne who has abf 
jured the realm, may fue pr 
(Jefend alqoe, ^4t 9$. 

if* her huf- 



band is out of the jurif* 
diftiop of the court, or 
cannot h^ found, may be 
compelled tp apfwer fepa« 
rately, 96, 

■ -t^ if (he refufes 

to jpin with her hulband 
may be cqmpelled to anfwer 
feparately, 96. 

'y^-^'' ;,— ^ ordjpr fyt fept-' 

rate procefs againft, 96. 

Mtfiake a ground for inter- 
ference of a, court of equity. 

Multiplicity of fMits prevented, 

in equity, 127. 
Multiplying fuit^ in equity un« 

neceffarijiy, not permitted, 

148. 

N, 
Natural juftice, wl^^re the ppr 

fitive la^ is filent, courts of 

equity will interfere on the 

principles pf, 1.20. 
Nen exeat regno, writ of, ^6* 

■ y ■ ■■ , — «■ bill ^r, 46,^ 



II 



15; 



Nega- 



index; 



Negatwe plea, i 8*. 

New uprter difcovered, groofid 
for b?!l of review. 78. 

Mexe friend of an infanr plain- 
tiff, 25. 

— — — — of married w*- 



mrrn plaintiff, 47. 



-« liable to 



cofty, 26. 

i\^0/f^«, putchafe witboat, plea 
of, 215. 

— muft be denied by aver- 
ment in the plea, 2 1 6. 

-J — what has been deemed, 
218. 

Nonclaim, plea of fine and, 
210. 

O. 

OhjeSs of the jurifdi6lion of 
courts of equity, 3, loj. 

Op^ejwfy cafes of, relieved in 
equity, 119. 

Order to revive, 72. 

Original \>\[h, 31, 32, 36. 

Outlawry^ plea of, 185. 
P 

Pusfiu and penalties, plea that 
a difcovery would fubjedta 
defendant to, 224. 

PMs^ matters in plea of, 207. 

Parol agreement, plea of fta- 
tute of frauds in bar of bill 
for performance of, 21 o. 

■ plea of ftatute 

of fraudi to difcovery of, 
211. 

— part perform- 
ance of, ground for the in-- 
ference of a court of equity, 

2 11, 

Parties neceflary to a bill, 39, 

144, 220, 
out of the juriftliaion of 

the.court, 30, 146, 221. • 



Psr$mf want of, dcmurrtt" 

for, 144. 
■ ■ — —plea of, %%f>. 

Partition of eftates, within the 
jurifdi£tion of courts ef equi- 
ty, 109. 

Patent rights afiifted in eqoitf ^ 
1 24, 1 29. 

Payment of coniideration ne- 
ceflary to protect a pur- 
chafer, 216. 

Performance^ fpecific* of agree- 
ments, compelled in courts 
of equity, 108. 

■' — in what cafes not 

compelled, 1 09. 

Perpetuate teftimony, bill to, 

33- 
— ' -__ demur- 
rer to, 130. 

■ » - ■ — " -^ plea of 

purchafe for valuable confi- 

deration to, 219. 
Petition of rights, 30. 
Plea 14, 15, 176. 

nature of, 232: 

averments in, 235. 

'■■ ■ form of, 238. 
'■ ■' ■ to relief, i yS, 

'*-' grounds of, 

178. 
— — that the fobjedt of the 

fuit is not within the juriC- 

di£tion of a court of equity, 

180. 
that another court of 

equity has the proper jutif- 

diftion, 182, 

■ ■■' of perfonal diiability of 
the plaintiff, iB^. 

■ ■■■ that the plaintiff is not 

the perfon be pretends fo 
be, or does not fuftain the 
character he alfumcs, 188. 
Plea 



INDEX. 



Pita of want of intercft in the 
plaintiff in the fubjedt of the 
luit, 1 89. 

■ ■ ■ that the plainti^T has no 
right to call on the defend- 
ant concerning the fubjedl*, 
192. 

— — that the defendant is not 
the perfon he is alledged to 
be, 192. 

■ ' i - of want of intereft in the 
defendant, 193. 

■' ' ■ of want of title in the 

plaintifl tothe relief he prays, 

194. 
'" ' of matters of record or 

as of record in a court of 

equity, 194. 

■ to relief, grounds of, a 
decree or order, 195. 

—— of another fuit depend- 
ing, 197. 

— of matters of record or 
as of record in fome court, 
not a court of equity, 201. 

— - of a fine, 201. 
of a recovery, 203. 

- " of a judgment or fen- 
tence, 204. 

of matters in pais, 207. . 

— — of a ftated account, 208. 

— ■; — of an award, 209. 

— ^ — of afeleafe, 20c. 

— — of a will or conveyance, 
210. 

— ~— of circumftances bringing 
a cafe within the protedion 
of a ilatute, 210. 

■■' .- ■■ that the defendant is in- 
titled equally with the plain- 
tiff to the protection of a 
court of equity, 2 1 5. 

• ^at the bill is de- 
ficient to ..answer the pur- 



pofes of complete juftice, 
220. 

Flea todifcovery, 222.. 

that the plain- 
tiff's cafe is not fuch as in- 
titles a court of equity to 
compel a difcovery, 222. 

« of want of in- 



terefl in the plaintiff to inti- 
tle him to a difcovery, '2 2 2. 

■ of want of 

the defendant. 



interefl in 
223. 

that the fjtua- 

tion of the defendant renders 
it improper for a court of 
equity to compel a difcovery, 
223. 

— to bills of revivor, 228. 

to fupplemental bills, 

229. 

— to crofs bills, 230. 

to bills of review, 23 r. 

to bills in nature of bills 

of revivor, and fupplemenul 

bills, 232. 

anfwer in fupport of, 236. 

■' argument of, 239, 
not ufually argued, 243. 

■ put in upon oath, 239. 

■ — without oath, 239. 
— * — benefit of, faved to the 

hearing of the caufe, 241 . 

— — ordered to fland for an 
anfwer, 241. 

Plenarty^ plea of, 214. 

PoFtcy public, ground for inter- 
ference of a court of equity, 
119. 

7^5^ recufancy, plea of, 187. 

Prayer oi \>\\\, 38,45. 

— — ' of general relief, 38. 

Prefervation of property pend- 
ing litigation, ground for 
T inter- 



INDEX. 



interference of courts of 

equity, 122. 
Privafe rights only, eftaUiAied 

and protected in equity, 

129. 
Frivilfge of peerage, 9, 38. 
■' ' of lords of parliament. 

Privity want of, between plain- 
tiff and defendant demurrer 
for, 141. 

Procefs prayer of, 45- 

Protffiation in demurrer, 173. 
. in pleas, 238. 

PttbRc right, court of equity 
will not eftablifh a private 
right in cootradidlion to, 
I 29. 

Purchafe for valuable confide- 
ration, without notice, plea 
of, to relief, 2 1 5. 

— to difcovery, 228. 

^ten conibrt, 23, 94. 

R. 
Pecordy plea of matters of, 20 1 . 
Recovery^ plea of, 203 . 
Rehearing, 81. 
R^dinder^ 19, 256. 
PekUoTy in an informaiTon^ 

what, 23,91 
• death of, how for it 

aflbdlsafuit; 91. 

liable to cpfts, 91. 



Review, bill of, on new niat« 
ter dilbovered (iace the de- 
cree, 78. 

' ' ' cannot be 
brought on new matter 
without leave of the court, 

78, 

may be 



Re/ea/et pJc» of, 200 
— -^ — fraudulcntfjr obtained, 
reKeved againft in equity, 
118. 
Eelie/f dcm]irrers to, loi. 
*— - pleas to, 178. 
keplii'atitm, 1 5, 255. 
i — u^ — fpecial, 19, 2^j. 
Revieavj bill of, 34, 78, 80. 

• . ^ on error ap- 

|)?ireot fp a decree, 78. - 



brought on oew matter af- 
ter affirmance of a decree in 
parliament, 79. 

—*— .— cannot be 

brought after a demurrer to 
a former bill of review al- 
lowed, 79. 

cannot be 



brought after a decree has 
been pronounced twenty 
years, 79. 

pendency of 



fhall not prevent execution 
of a decree, 80. 

necefTary only 



when a decree is figned and 
inroUed, 81. 

• — demurrer to. 



166. 



fifplementa} 
bill in nature b^ 8i . 

bill in nature 



of, 34, 81, 83. 

^rD/Wproceedings,orderto,72. 

Revivor y bill of, 33, 63, 70. 

* '■■■ ■ ■ ' > — bill in the na- 
ture of, J4, 669 88. 

may be filed 



by a defendant a^er a decree^ 

73- 

by a creditor^ 



on a bill on behalf of qre^ 
ditors, 74. 

may be of part 



of ^ fuit, 74. 



164. 



demurrer to. 



I N D E X. 

Revivor znd fupplement, bill iSx/// depending plea of, 197. 

of, 33, 74. filed 

S. without oath, 198. 

ScandaU 47 > 253. ■ refer- 

Scteri facias^ fubpGena in na- red to a mafter to inquire 

ture of, 64 into the fa<5t, 198. 

Sentenccy plea of, .204. Suppltnnental \A\iy 33>59> ^9* 

Solicitor-gtntrs^t 203. - demurrer to, 

Stated SLCCOunts, plea of, 204. 164. 

Stating part of a bill, 42. bill in nature 

iitatutej plea of circumftances of, 34, 67, 89. 

bringing a cafe within the Surrejoinder^ 19. 

protedlion of, 210. Suffend the operation of de- 
' of frauds and perju.-^ crees, bill to, 34. 

ries, plea of, 2 10. 

T. 



ftrudion of in equity, ;im . Teftimony perpetuated in e- 
of limitations, ' plea quity, 1 30. 



of, 212. ■ — ^ bill to perpetuate, 

may 33, 50. , 



be pleaded to a bill of re- demurrer to bill to 

vivor, 214, perpetuate, 131. 

of Weflminfter the Title to relief, want of in 



fecond, plea of, 214. plaintiff, demurrer for, 144. 
• private plea of, 214. want of in plain- 



Strianefs in pleading, 232. tiff plea of, 194. 

Subpana^ 37. Trvftt ground for interfere' 

■T in nature oi fcire far ence of courts of equity, 

ciasy 64. 120. 

S^it to extraordinary jurif- Univerfttiesy pleas of jurifdrc- 

diction of court of . chan- tiop of, 183, \ 

eery, how inftituted, 6. 

•; on behalf of the W, 

crown, 7, ;JJ2. Wajle reftrained in equity, 

-bodies po- 123, 124. 



litic and corporate, 24. ^/// plea of, 210. 

married JVitneffety teftimonyof, perpe- 



women 24, 27 tuatedin equity, 131. 

^-. ^ — \ infants, — — bill to 

24,25. perpetuate, 33. 

idiots, — — ^ demurrer 



and lunatics, 24, 28. to bill to perpetuate, 1 3 1 • 
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